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Kos. 1M93 aid 1M94 

STATEMENT OF QUESTIONS PRESENTED 

The following are the questions presented to this Court 
for decision: 

1. Whether a search warrant could properly and legally 
issue when it is based on an affidavit by police officers 
alleging they had information that the premises sought to 
be searched were used for turning in numbers; that they 
observed people enter said premises, some of whom had 
bags which the officers believed to contain number slips; 
and the alleged belief by the officers that the premises were 
a “numbers turn in place”. 

2. Whether the search and seizure were unlawful and 
the evidence should have been suppressed which was ob¬ 
tained under authority of an alleged search warrant issued 
on an affidavit of police officers alleging information, belief, 
and conclusions of law and fact that certain premises were 
believed to be a “numbers turn in place”. 

3. Whether the Court erred in ruling that an affidavit 
stating information, beliefs, and conclusions of law and fact 
of police officers was sufficient basis for the issuance of a 
search warrant, and in overruling motions to suppress evi¬ 
dence seized under authority of such an alleged search 
warrant. 

4. Whether mere presence of one in premises searched, 
legally authorizes police officers without warrant for him, 
to search him, seize money from his person, and subsequent¬ 
ly arrest him, regardless of the legality of the alleged search 
warrant for the premises, where it appears he was one of 
fourteen or more persons in said premises at the time said 
alleged search warrant was executed and was arrested only 
because of his mere presence and because the search of him 
disclosed his possession of money only; and whether it is 
proper to admit in evidence the property so seized from 
him. 

5. Whether the entry of one into premises which were 
searched under authority of an alleged search warrant 
authorizes legally the police officers without warrant for 



him, to search him, seize from his person certain property, 
and thereupon arrest him; and whether it is proper to admit 
in evidence the property so seized. 

6. Whether the Court erred in refusing to direct a ver¬ 
dict of acquittal where the evidence shows that defendant 
was merely present in premises searched; that he had a 
paper bag; that when asked, he told officers it contained 
cement; that upon examination by the officers disclosing 
the bag contained money, they arrested him; that although 
more than fourteen persons were present in said premises, 
those were released who were searched and had no money 
or property. - 

7. Whether it is error in a trial of four defendants oh 
a single indictment charging them jointly as principals, for 
the Court to instruct the jury that the relationship of the 
defendants to each other in the eyes of the law is that of 
accomplices, particularly when the ultimate issue for the 
jury to determine on the question of guilt or innocence 
under the indictment is whether or not they are accomplices. 

8. Whether it is error for the Court in its charge to the 
jury to fail to instruct on the law as to the presumption of 
innocence of defendants in a criminal case. 

9. Whether it is error for the Court in its charge to the 
jury in a criminal case to fail to make unequivocally clear 
to them in a trial of four defendants jointly indicted that 
it could render different verdicts as to each defendant 

10. Whether it is error for the Court in a trial of four 
defendants on a single indictment charging them jointly as 
principals with promoting a lottery and possession of lottery 
slips, to fail to mention and define ‘joint enterprise* in his 
instructions to the jury—that being the theory upon which 
they were prosecuted and convicted. 

11. Whether it is error for the Court in a trial of four 
defendants on a single indictment charging them jointly as 
principals with promoting a lottery and possession of lot¬ 
tery slips, to fail to instruct the jury that the prosecution 
must prove beyond a reasonable doubt that each defendant 
advised, incited, or connived at the alleged offense, or aided 
or abetted the principal offender before it could find such 
defendant guilty. 


I 


I 


IKDEX 


Table of Contents 

Jurisdictional Statement_ 

The Statutes_ 

Statement of Case____ 

Statement of Points_ 

Summary of Argument_ 

Argument_ 

Conclusion_ 

Table of Cases 

Agnello v. IT. S., 269 U. S. 20_ 

Amos v. U. S., 255 U. S. 313_ 

Billed v. U. S.,_U. S. App. D. C_, No. 

dec. 8/2/50___ 

Boyd v. U. S., 116 U. S. 616, 635_ 

Byars v. U. S., 273 U. S. 28, 29_ 

Colbert v. TJ. S., 79 U. S. App. D. C. 261_ 

Egan v. U. S., 52 App. D. C. 384, 397_ 

Go-Bart Company v. U. S., 282 IT. S. 344, 357_ 

Gouled v. IT. S., 255 U. S. 298, 304._ 

Gran v. IT. S., 287 IT. S. 124_ 

Hicks v. U. S., 150 U. S. 442, 447, 450_ 

McAffee v. U. S., 70 App. D. C. 142_ 

McDonald v. TJ. S., 335 U. S. 451, 463_ 

Marron v. U. S., 275 U. S. 192_ 

Nueslein v. D. C., 73 App. D. C. 85_ 

Paylor v. IT. S., 42 App. D. C. 428_ 

Schencks v. IT. S., 55 App. D. C. 84_ 

Sgro v. U. S., 287 U. S. 210_ 

Silverthorne Lumber Co. v. IT. S., 251 U. S. 385, 

Sullivan v. U. S., 85 U. S. App. D. C. 409,411_ 

Tatum v. U. S., — U. S. App. D. C._, No. 

d©c 5/5/51 

Towbin v. U. S.,~93 F7(2dr^L 866^7~____II 
United Brotherhood v. U. S., 330 U. S. 395, 408, 

U. S. v. DiRe, 332 U. S. 581, 587_ 

U. S. v. Lefkowitz, 285 U. S. 452_ 

U. S. v. Williams, — U. S-, dec. 4/12/51_ 

Weeks v. U. S., 232 U. S. 383, 393_ 


PAGE 


10,525, 


. 24 
. 14 
. 16 
. 27 
. 27 
. 14 
. 14 
. 14 
. 22 
. 29 
L7,20 
. 15 
. 26 
. 21 
. 15 


10,540, 


Statutes 

Sections 22-1501,1502, D. C. Code (1940 ed.) 
Section 22-105, D. C. Code (1940 ed.)_ 

Rules 

Federal Rules of Criminal Procedure: 

Rule 31 (b) _ 

Rule 41 (e) - 

Rule 52 (b)_ 


PAGE 
. 1,2 
. 21 


26 

13 

28 



Ik The 


United States Court of Appeals 

Fob The District op Columbia. Circuit 


No. 10,993 

ANNIS W1 CHE, Appellant, 
v. 

UNITED STATES OF AMERICA, AppeUee. 


No. 10,994 

ROBERT C. THORPE, Appellant, 

v. 

UNITED STATES OF AMERICA, AppeUee. 
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Court for the District of Columbia 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Section 
1291 of Title 28 of the United States Code, and Rule 37 of 
the Federal Rules of Criminal Procedure. 

THE STATUTES 

The statutes (Sections 22-1501, 1502, D. C. Code, 1940 
Ed.) which the appellants have been convicted of violating 
read as follows: 

Section 22-1501: 

“If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 


( 
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or in any other manner, in managing, carrying on, 
promoting, or advertising, directly or indirectly, any 
policy lottery, policy shop, or any lottery, or shall sell 
or transfer any chance, right, or interest, tangible or 
intangible, in any policy lottery, or any lottery or shall 
sell or transfer any ticket, certificate, bill, token, or 
other device, purporting or intended to guarantee or 
assure to any person or entitle him to a chance of draw¬ 
ing or obtaining a prize to be drawn in any lottery, or 
in a game or device commonly known as policy lottery 
or policy or shall, for himself or another person, sell or 
transfer, or have in his possession for the purpose of 
sale or transfer, a chance or ticket in or share of a 
ticket in any lottery or any such bill, certificate, token, 
or other device, he shall be fined upon conviction of 
each said offense not more than $1,000 or be imprisoned 
not more than three years, or both. The possession of 
I any copy or record of any such chance, right, or in¬ 
terest, or of any such ticket, certificate, bill, token, or 
other device shall be prima-facie evidence that the pos¬ 
sessor of such copy or record did, at the time and place 
of such possession, keep, set up, or promote, or was at 
such time and place concerned as owner, agent, or clerk, 
or otherwise in managing, carrying on, promoting, or 
advertising a policy lottery, policy shop, or lottery. 
(Mar. 3,1901, 31 Stat. 1330, ch. 854, sec. 863; June 30, 
1902, 32 Stat. 535, ch. 1329; Apr. 5, 1938, 52 Stat. 198, 
ch. 72, sec. 1). 

Section 22-1502: 

“If any person shall within the District have in his 
possession, knowingly, any ticket, certificate, bill, slip, 
token, paper, writing, or other device used, or to be 
used, or adapted, devised, or designed for the purpose 
of playing, carrying on, or conducting any lottery, or 
the game or device commonly known as policy lottery 
or policy, he shall be fined upon conviction of each said 
offense not more than $500 or be imprisoned for not 
more tha n six months, or both. (Apr. 5,1938, 52 Stat. 
198, ch. 72, Sec. 2.) 
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STATEMENT OF THE CASE 

Appellants were indicted jointly with Helen D. Reed and 
Wilhelmina Porter on Angust 14, 1950, in a two-connt in¬ 
dictment, alleging violations of Sections 22-1501 and 1502 
of the D. C. Code (1940 Ed.). (JA 1) 

The first count alleged that the four defendants on or 
about May 19, 1950, within the District of Columbia, were 
concerned as owners, agents, and clerks, and in other ways 
in managing, carrying on, and promoting a lottery known 
as the numbers game. 

The second count alleged that the four defendants, on or 
about May 19,1950, within the District of Columbia, know¬ 
ingly had in their possession certain tickets, certificates, 
bills, tokens, papers, and writings used and to be used, and 
adapted, devised, and designed for the purpose of playing, 
carrying on, and conducting a lottery known as the numbers 
game. The appellants were arraigned and entered pleas of 
not guilty to the indictment. 

The trial of appellants and the other two defendants in¬ 
dicted with them was commenced and completed before a 
jury in the United States District Court on November 6, 
1950, Judge Tamm presiding. The jury returned a verdict 
of guilty as to each appellant and the other two defendants 
on each count, on November 6,1950, and they were sentenced 
on January 5,1951, as follows: 

Annis Wyche, from six to eighteen months on the first 
count, and six months on the second count, said sentences 
to run concurrently; Robert C. Thorpe, nine months to 
thirty-six months on the first count, and six months on the 
second count, said sentences to run concurrently. (Helen 
D. Reed and Wilhelmina Porter were each sentenced to a 
term of from six to eighteen months; the executions of their 
sentences were suspended and they were placed on proba¬ 
tion. They have not appealed.) 

Present counsel did not represent appellants or the other 
defendants at the trial. 



While trial counsel for all the defendants should have 
more properly filed a written motion for the return of prop¬ 
erty and to suppress evidence before trial, their counsel 
raised the proposition orally prior to the trial (JA 2, 3), 
but the Court ruled at that time as follows: 

“I think your objection, Mr. Hughes, would go to the 
sufficiency of the Government’s case after the evidence 
is in, rather than to any objection as a matter of form 
for pleading at the present time. I think your objection 
must wait until the Government puts in their case, and 
1 we will have to evaluate it on the question of whether 
' there is a prima facie case.” (JA 2, 3) 

Unquestionably, counsel for accused was moving to sup¬ 
press the evidence on the ground that there was not prob¬ 
able cause for believing the existence of the grounds on 
which the search warrant was issued. 

The alleged search warrant (JA 44,45) states that it was 
issued and based on two affidavits, one by officers Bean and 
Pizzati, and the other by one Irma Young. Irma Young 
was not produced as a witness by the prosecution, and ap¬ 
parently there was no opportunity afforded to the defend¬ 
ants prior to trial to interrogate her in regard to her affi¬ 
davit, for the purpose of showing there was not probable 
cause for believing the existence of grounds on which the 
search warrant was issued. 

To attempt to prove its case, the prosecution called as its 
first witness one Benjamin F. Bean, who testified that he 
was a member of the Metropolitan Police Department, and 
that on May 19,1950, he went to premises 39 Massachusetts 
Avenue, N.W., together with Officer Pizzati; that he had in 
his possession the alleged U. S. Commissioner’s search 
warrant referred to. 

After Officer Bean was sworn and prior to his giving any 
testimony regarding the arrests, searches, and seizures, 
counsel for appellants and the other defendants again orally 
moved to suppress the evidence obtained under authority of 
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the alleged search warrant (JA 6,26) (apparently on the 
ground there was not probable cause for believing the exist¬ 
ence of the grounds on which the warrant was issued) but 
was overruled by the Court. Counsel contended (JA 6,7) 
that the affidavit of officers Bean and Pizzati was insufficient 
upon which to issue the search warrant. Counsel for the 
accused contended in effect that he did not file a written 
motion to suppress prior to the trial because he was not 
aware of the grounds for the motion until such time as he 
actually made the oral motions immediately before and 
after the commencement of the trial, and that he had no 
prior knowledge that Irma Young would not be produced 
by the prosecution to testify. 

There can be no doubt that the Court treated the oral 
motions as if a written motion to suppress the evidence had 
been filed prior to trial, as is shown at the time objection 
was made and overruled to the admission in evidence of 
Government exhibits seized under authority of the alleged 
search warrant. 1 (JA 26, 27, 28) 


lu Mr. Hughes: I object, general objection with respect to the warrant. 
I made by objection earlier. 

The Court: Your objection is as to the sufficiency of the warrant? 

Mr. Hughes: That’s right. And furthermore, that there was no justi¬ 
fication or reason or excuse for search of Wyche, the removal of anything 
from his person, money or envelopes which had to be investigated or 
perused to ascertain whether or not they contained anything of an in¬ 
criminating nature. Further, there was no justification nor excuse nor 
rhyme or reason for the removal from Thorpe’s possession any money 
that he had at the time of his arrest. I object not only to the arrest of 
the defendant, but I object to the introduction in evidence of anything 
taken from either Wyche or Thorpe, if Your Honor please. 

The Court: Anything further? 

Mrs. StxLes: No, Your Honor. 

The Court: The Court will overrule the objection and admit the Ex¬ 
hibits 6 through 15. 

(Government Exhibits Nos. 6 through 15, heretofore identified, were 
received in evidence.) 

The Court: Mr. Hughes? 

Mr. Hughes: That’s all, sir. 

The Court: Will you approach the bench? 

(The following discussion took place at the bench.) 

The Court: I don’t want to say it in the hearing of the jury, but I 
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Note 1, supra, also dearly indicates that objection was 
made to the searches, seizures and arrests of appellants and 
the admission in evidence against them of what said illegal 
searches and seizures disclosed, regardless of the legality 4- 

of the search warrant. 

Officer Bean then testified that when he first entered the 
premises, he observed a desk, adding machines, and about 
fourteen people in the room in which the arrests, searches, 
and seizures were made; that the first person he observed 
was the appellant Thorpe, who was standing near the door 
with a paper bag in his hand (JA 8), and upon inquiry as < 

to what he had in the bag, Thorpe answered “Cement”; 
that Officer Pizza ti, who accompanied Bean, took the bag 
from Thorpe, looked into it, and set the bag on the desk near 
the door; that the bag contained money; that thereafter + 

Thorpe was placed under arrest; that Wilhelmina Porter, 4 

one of the other defendants, was just getting up from the 

think that when a person comes into a place that’s operating as a booking 
agency for numbers where all of these other implements are concerned, 
that the officers are justified in searching the person who comes in there. 

I didn’t want to say that in front of the jury and give the impression 
that the Court concludes that these people were operating a lottery and 
so on, but it is my fading, and I express it to you in order that you will 4 

have my views on the record, that if a person walks into a place like this 
at a time when a raid is in process, I believe the officers were within their ■* 

legal rights in making a search of that person. 

I do want to say also, in order that you may have my views for any 
action that yon want to take, that insofar as the search warrant is con¬ 
cerned, the officers in their supporting affidavit say that they observed 
these premises from 1:00 p.m., to 2:20 pmu. May 16, I960. They observed 
sixteen colored men and four colored women enter through the front door * 

carrying packages, and so on, and coming out without the packages. 

They continued their observations on the 17th and 18th in support of 4 

information that the place was being used for the turning in of numbers. 

On both days they observed between eighteen colored men and women 
enter the premises with paper bags and leave after a few minutes with¬ 
out anything in their hands. Most of the people were the same as ob¬ 
served entering the above premises the two previous days. 

I think that is sufficient justification in affidavit form for a search 41 

warrant without reference to the last paragraph, which says they have 

further substantiation made by the affidavit of Inna Young, and so forth. * 

* * • 

I think upon the basis of their observations for three days that there 
was sufficient to justify.” 
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K 8tool and the adding machine at a desk in the center of the 

room; that Helen Reed came in from next door a few min- 
' utes later; that about five minutes after Helen Reed entered, 

> the defendant Wyche came into the room from outside the 

^ building; that there were two large desks covered with 

linoleum in the room, and on the desks were two adding 
1 machines, some alleged numbers slips and money, envelopes, 

k telephone, and two wooden trays; that a search was made 

of the premises and some more alleged numbers slips and 
money were found in the desk drawers. That the search 

► warrant called for Helen Reed and a search of her premises 

. (JA 21). Over objection of counsel for appellants, he 

stated that although he had no warrant for Wyche, he 
searched him and found certain articles and money in 
* Wyche’s possession which were introduced in evidence 

against Wyche. That he arrested Wyche after searching 
him and after finding certain slips and money in his 
possession. 

, i 

This witness further testified that he further questioned i 
Thorpe after searching him and then placing him under 
arrest as to what Thorpe had to do with the premises and 
the alleged lottery, and Thorpe replied he did not have any¬ 
thing to do with it; that he asked Thorpe why he was in 
the premises, and Thorpe answered that he had come in a j 
couple of minutes ago to pick up some money, and that he j 
would have been gone in another two minutes; that the 
alleged slips seized from Wyche were taken from his side 
coat pocket; that they seized other evidence from the desk ! 
in the center of the room. 

The witness further testified on cross-examination that j 
Thorpe had $600 in the paper bag when he was arrested, j 
and that Thorpe had stated that he came by to get some j 
money, and that $600 would be the amount paid off on a ! 
dollar bet; that it was necessary for the witness to open the 
envelopes seized from Wyche in order to ascertain whether j 
or not they contained any alleged numbers slips; that they j 


i 

i 
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released all the persons who were found in the premises 
who had no property or money in their possession. (JA10) 
[Italics supplied] That nothing but money was fonnd in 
the possession of Thorpe; that Helen Heed was asked if 
there was anyone in the room that she rented the premises 
to, and she replied in the negative, stating that she sub- 
rented the premises to a man uptown. 

The prosecution called Officer Delmo D. Pizzati as its 
second and last witness, who testified that he was a member 
of the Metropolitan Police Department and accompanied 
Officer Bean to the premises searched; that Officer Bean 
had in his possession the alleged search warrant heretofore 
described; that upon entering the room, he observed the 
appellant Thorpe with a paper bag in his hand, and also 
observed defendant Wilhelmina Porter; that Wilhelmina 
Porter was seated at a table behind an adding machine, and 
that there were about a dozen other persons in the room at 
the time; that some minutes later, the appellant Annis 
Wyche came to the rear door of the room and entered the 
premises; that he had some conversation with the appellant 
Thorpe; that he asked Thorpe what was in the bag and was 
told that the bag contained cement; that the witness exam¬ 
ined the contents of the bag possessed by Thorpe, and it 
contained $600 in money; that Thorpe stated that he had 
just come in to pick up some money and he was leaving. 

Counsel for all the defendants and the prosecution then 
stipulated that the testimony of this witness with reference 
to Government’s exhibits 6 through 15 would be corrobora¬ 
tive of testimony given by the witness Bean. After the 
stipulation, the Government rested its case. 

Counsel for the defendants then renewed the motion to 
suppress all the evidence seized under authority of the 
alleged search warrant (apparently on the ground that there 
was not probable cause for believing the existence of the 
grounds on which the search warrant was issued); and then 
counsel particularly objected to the searches, seizures, and 
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arrests of appellants Wyche and Thorpe, and the admission 
in evidence against them of what said illegal searches and 
seizures disclosed, regardless of the legality of the search. 
(JA 26, 27). 

These motions and objections were overruled and all the 
seizures were admitted in evidence. The reasons given by 
the Court for overruling the motions and objections of coun¬ 
sel are set forth in Note 1, supra. 

Counsel then made a motion for a Judgment of acquittal 
on behalf of both appellants; for Thorpe on the grounds 
that the only evidence against him was the fact that he was 
in the premises with $600 in a paper bag; and for Wyche 
because Wyche was searched and found in possession of 
slips when he entered the premises after the raid was exe¬ 
cuted. The Court overruled the motion for judgment of 
acquittal for Thorpe, and gave the following reasons: (JA 
31) 


“I think on the basis of the testimony of Officer Bean, 
which was corroborated by the testimony of the second 
officer, Pizzati, that Thorpe was in the premises, that 
he had the paper bag, told the officers first that it was 
a bag of cement; that they later said that the bag was 
examined and found to contain approximately $600 in 
coins and bills, that it is sufficient to go to the jury in 
the case.” 

The prosecutor argued to the jury that Thorpe should 
be convicted on the following theory: (JA 33) 

“The defendant Thorpe, ladies and gentlemen, the 
Government takes the position that this defendant 
Thorpe was also aiding and operating this lottery, that 
he was found there when the officers arrived, standing 
nearest the door with a paper bag in his hands contain¬ 
ing approximately $600, that when asked what the bag 
contained, he replied, cement; and later when the offi¬ 
cers opened the bag and asked him what he was doing 
there, he said, well, he would have been gone if they 
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had just been a little bit later, that he just came in to 
get some money. ’ 1 

After arguments by counsel for both sides, the Court 
charged the jury in a positive manner that the relationship 
of the appellants and the other defendants to each other 
was that of accomplices. 2 (JA 39) The Court then read the 
statutes involved to the jury, instructed them regarding the 
burden of proof, but said nothing regarding the presump¬ 
tion of innocence that surrounds all defendants.* (JA 41) 
[Italics supplied]. The Court then instructed the jury 
regarding the failure of the defendants to testify on their 
own behalf 4 (JA 42), but failed to instruct that defendants 
did not have to produce any evidence in their behalf. 

The Court then instructed the jury (JA 42) that they 
could find the defendants either guilty or not guilty on each 
count, 5 but failed to instruct them that they could find one 
or more guilty or not guilty. The defendants were treated 
as a unit The Court then submitted the case to the jury 
with the instruction that they could find the defendants 
guilty or not guilty. (JA 42) 

* “I should first of all explain to you that the relationship of these 
people to each other in the eyes of the law is that of accomplices. I say 
that because the law provides that regardless of the degree of guilt which 
exists between any defendants, if they all operate together in a mutual 
undertaking or a joint enterprise, each one is equally guilty with the 
others for the conduct of any one.” 

* The burden of proof is not on the defendants to prove themselves 
innocent. The Government must prove them guilty beyond a reasonable 
doubt. 

4 Ton are further instructed that no inference of guilt arises against 
these defendants because of their failure to testify as witness in their 
own behalf. 

As I have explained to you before, the law provides that no defendant 
is required to take the stand and to testify. Obviously, if any inference 
could be drawn from this failure to take the stand, there would be no 
purpose in telling the defendant that he does not have to take the stand. 
Consequently I caution you that no inference of guilt arises against these 
defendants because of their failure to testify as witnesses in their own 
behalf. 

* The indictment in this case is returned in two counts. Upon the first 
count you may find the defendants either guilty or not guilty. Upon the 
second count you may find the defendants either guilty or not guilty. 
It is essential, of course, that all twelve of you agree upon your verdict. 
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The jury retired to deliberate npon the case at 3:45 pjn. 
and returned with a verdict of guilty as to all defendants 
on both counts at 4:30 p.m. Thereafter a motion for a new 
trial was filed and overruled. The trial court imposed 
sentences as heretofore shown, and this appeal was there¬ 
upon taken for the two appellants named herein. 

STATEMENT OF POINTS j 

L The Court erred in refusing to grant the Motion to 
Suppress the evidence seized under the alleged search 
warrant. 

IL The Court erred in refusing to grant the motion to 
suppress evidence seized from the appellants, regardless 
of the legality of the alleged search warrant 

UL The Court erred in admission of evidence. 

IV. The Court erred in denying Motion for Judgment 
of Acquittal for appellants Thorpe and Wyche. 

V. The Court erred in announcing to the jury the law 
of the case, and in failing to properly and sufficiently in¬ 
struct the jury on the essential law applicable to the case. 

! 

! 

SUMMARY OF ARGUMENT 

| 

I. The Court erred in refusing to grant the motion to 
suppress evidence seized under the alleged search warrant. 

The affidavit of Delmo V. Pizzati and Benjamin F. Bean 
fails to set forth probable cause for the issuance of the j 
search warrant, and was not legally sufficient to show prob¬ 
able cause for believing the existence of the grounds on 
which the.warrant was issued. 

n. The Court erred in refusing to grant the motion to 
suppress evidence seized from the appellants, regardless of 
the legality of the alleged search warrant. 
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a. The mere presence of Thorpe in the premises for which 
the alleged search warrant was issued did not legally justify 
the search of, seizure from, and subsequent arrest of him. 

b. The entry of Annis Wyche into the residence for which 
the search warrant had issued some minutes after the exe¬ 
cution of said alleged warrant did not legally justify the 
search of, seizure from, and subsequent arrest of him. 

HL The Court erred in admission of evidence. 

a. The Court erred in admitting in evidence against the 
appellants the papers and effects seized under authority of 
the alleged search warrant. 

b. The Court erred in admitting in evidence against the 
appellants the papers and effects seized from them person¬ 
ally, regardless of the legality of the alleged search warrant. 

IV. The Court erred in denying motion for judgment of 
acquittal for appellants Thorpe and Wyche. 

a. There was no proof of joint enterprise. 

b. The mere presence of the appellants at the scene of 
the alleged offenses is not evidence of their guilt of the 
offenses for which they were indicted and convicted. 

V. The Court erred in announcing to the jury the law 
of the case, and in failing to properly and sufficiently in¬ 
struct the jury on the essential law applicable to the case. 

a. The Court’s charge to the jury regarding accomplices 
was an expression by the Court of its judgment that the 
appellants were guilty upon the ultimate issue and guilty 
under the indictment. 

b. The Court’s charge on the burden of proof is substan¬ 
tially and prejudicially inadequate and fails to advise the 
jury on the presumption of innocence. 
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c. The Court’s charge to the jury as to its possible ver¬ 
dicts treated all four defendants as one and failed to advise 
in unequivocal language that it could find one or more 
guilty or not guilty. 

d. The Court’s charge to the jury substantially and preju¬ 
dicially failed to mention and define Joint Enterprise, which 
was the only theory upon which the defendants could be 
found guilty. 


ARGUMENT 

L The Court Erred in Refusing to Grant the Motion to 
Suppress Evidence Seized under the Alleged Search 
Warrant. 

The pertinent part of Rule 41(e), Federal Rules of Crimi¬ 
nal Procedure, pertaining to a motion to suppress evidence, 
insofar as it relates to this case, reads as follows: 

“ # * * The motion shall be made before trial or 
hearing, unless opportunity therefor did not exist, or 
the defendant was not aware of the grounds for the 
motion, but the Court in its discretion may entertain 
the motion at the trial or hearing.” 

The affidavit of Delmo V. Pizzati and Benjamin F. Bean 
fails to set forth probable cause for the issuance of .the 
search warrant and was not legally sufficient to show prob¬ 
able cause for believing the existence of the grounds on 
which the warrant was issued. 

The oral motions to suppress the evidence were made 
before and after the jury was sworn, apparently on the 
ground that there was not probable cause for believing the 
existence of the grounds on which the warrant was issued, 
but these motions were overruled by the Court (JA 2, 3, 6, 
26, 28). The Court treated the oral motions to suppress the 
evidence secured under authority of the alleged search war¬ 
rant as though they had been filed before the trial. 
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Irma Young, who made an affidavit which was alleged in 
the search warrant to be part of the basis for its issuance, 
was not called by the prosecution in the trial of the case; 
was not present in Court or accounted for, and counsel for 
accused was, therefore, without opportunity to examine her 
in regard to her affidavit for the purpose of showing there 
was not probable cause for believing the existence of 
grounds on which the search warrant was issued. The trial 
court ruled that the affidavit of Pizzati and Bean alone 
(JA 27, 28) was sufficient basis for issuance of the alleged 
search warrant and apparently decided that because of her 
absence the affidavit of Irma Young was not part of the 
case and was not considered in deciding the motion to 
suppress. The language of the Court in this regard is 
shown in JA 27,28, and is set forth in Note 1 (supra). 

As the affidavit of Pizzati and Bean is the only affidavit 
that can be and was considered as to the existence of prob¬ 
able cause for the issuance of the alleged search warrant, 
because it was the only one considered by the Court, the 
warrant is void for failure to observe the requirement that 
the affidavit sworn to before the Commissioner ’must estab¬ 
lish the grounds for issuing the search warrant, and must 
establish probable cause for believing that the grounds for 
the application exist. This affidavit, which was held by the 
trial court to be sufficient upon which the alleged search 
warrant could properly issue, does not show the affiants’ 
personal knowledge of the ground on which the warrant is 
issued. It is based on information, belief, and conclusions 
of the affiants, an<l is, therefore, insufficient. 

The guaranties of the Fourth and Fifth amendments to 
the Constitution are to be liberally construed to prevent 
impairment of the protection extended. Boyd v. U. S., 116, 
U. S. 616, 635; Govled v. U. S., 255 TJ. S. 298, 304; Go-Bart 
Company v. TJ. S., 282 U. S. 344,357; Grau v. U. S., 287 U. S. 
124. The proceedings by search warrant is a drastic one. 
Its abuse led to the adoption of the Fourth Amendment to 
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the Constitution, and this together with the legislation on ! 
regulating the process should be liberally construed in favor \ 
of the individual. Boyd v. U. S., supra; Matron v. JJ. 8., 275 i 
U. S. 192; U. S. v. Lefkowitz, 285 U. S. 452; Sgro v. JJ. S., j 
287 TL S. 210. I 

In Schencks v. U. S., 55 App. D. C. 84, this Conrt in de- ! 
tiding that an affidavit similar to that of Pizzati and Bean 
was insufficient for issuance of a search warrant, stated as j 
follows: | 

I 

I 


“The Federal courts have most jealously guarded i 
the rights secured to the people under that amendment, 
and have uniformly held that its purpose cannot be 
evaded by the issuance of writs on sworn declarations 
which would permit the person or persons making them 
to escape the responsibility therefor. A sworn state¬ 
ment that a person is informed and believes, or has 
reason to believe and does believe, that certain facts 
exist, is not a positive statement that they do exist, or 
that they are true, and leaves no one responsible for a 
search or seizure in case the information of the affiant 
or deponent should prove, to be incorrect, or in case 
there should be no sound basis for his belief * * * If 
he has no first-hand information as to the material 
facts, but has been informed by another as to facts 
or conditions which would justify the issuance of 
process for search or seizure, the officer should secure! 
the informer’s affidavit positively alleging of the lat¬ 
ter’s own knowledge the existence of such facts or con¬ 
ditions • • * To permit them (police officers) to search 
for evidence because they deposed that they had reason 
to believe and did believe that the law had been broken 
or because they deposed that they were informed ana, 
believed that certain facts existed, would leave the home, 
the property, and the person of the citizen at the mercy 
of mere suspicion, and of misstatements and misinf or*- 
mation for which no one could be held accountable * # * 
To hold otherwise would reduce search warrants tb 
the status of the old writs of assistance, and would 
fritter away the rights guaranteed by the Fourth 
Amendment, thereby giving free rein to abuses, hateful 
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to a form of government which is intolerant of the 
arbitrary and irresponsible exercise of power. We 
must hold, therefore, that affidavits or depositions 
which simply state that the affiant or deponent has rea¬ 
son to believe and does believe that a crime has been 
or is in course of being committed, or which go no 
farther than to allege conclusions of law or of fact, or 
which set out on mere information and belief the ma¬ 
terial facts on which the right to search or seize is 
based, are insufficient to support a search warrant, and 
any search warrant issued on such affidavits or deposi¬ 
tions is invalid.” 

To the same effect, see Byars v. U. 5., 273 U. S. 28, 29, in 
which the Supreme Court stated: 

“The information upon which the search warrant 
was issued states only that affiant ‘has good reason to 
believe and does believe the defendant has in his pos¬ 
session’ such intoxicating liquors, instruments, and '/■ 

materials. The warrant is clearly bad if tested by the 
Fourth Amendment and the laws of the United States.” 

There is no evidence that either Bean or Pizzati had ever 
been in the premises prior to the time of search under the 
authority of the alleged search warrant, or that they knew 
any of the defendants. There is nothing in their affidavit 
to show any alleged facts except that they observed a num¬ 
ber of people enter the premises on three days. Tested by 
the Fourth Amendment and its construction in this regard 
by all the Federal authorities, the ruling of the trial Court 
that the search warrant properly issued on the affidavit of 
officers Pizzati and Bean alone, was error, and the evidence 
seized under authority of the alleged search warrant should 
have been suppressed for use as evidence. This affidavit 
simply states that the affiants had information and believed 
that a numbers game was being operated, and goes no 
farther than to allege conclusions of law or fact on which 
the right to search or seize is based. It was, therefore, 
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insufficient to support a search warrant, and the search 
warrant issued on such affidavit is invalid. 

Although the search warrant was for Helen D. Reed and 
for her premises, even if it is assumed that appellants were 
her guests, the denial of the Motion to Suppress evidence 
seized under authority of said alleged search warrant was 
fatal error that was substantially prejudicial to the appel¬ 
lants as well. McDonald v. U. S., 335 U. S. 451, 463. 

i 

i 

n. The Court Erred in Refusing to Grant the Motion to 
Suppress Evidence Seized from the Appellants, Regardless 
of the Legality of the Alleged Search Warrant. 

a. The mere presence of appellant Thorpe in the premises 
for which the alleged search warrant was issued did not 
legally justify the search of, seizure from, and subsequent 
arrest of him, and this seizure should have been suppressed 
for use as evidence . 

The testimony offered by the prosecution showed that 
the appellant Thorpe was one of approximately 14 or more 
persons who were in the premises for which the search 
warrant was issued, said search warrant being issued for 
Helen D. Reed and to search her premises. 

The officers had no search warrant or warrant of arrest 
for Thorpe, but saw him standing near the door with a j 
bag in his hand, and upon inquiry as to what he had in the 
bag, Thorpe answered “Cement”; that the officers took the 
bag from him, looked into it, and discovered that the bag j 
contained $600, and then placed Thorpe under arrest. They 
further testified that they searched all the persons found 
in the premises, but released those who had no property or j 
money in their possession. (JA 8, 10) ALfter being ar- I 
rested, Thorpe allegedly stated upon questioning by the | 
officers that he had nothing to do with the premises, but | 
only came in to pick up some money. 

It is contended that the alleged search warrant for Helen 
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D. Heed and to search her premises did not justify the 
search of, and seizure from Thorpe of money, and his sub¬ 
sequent arrest merely because he was at the place where a 
crime allegedly had been committed. In this regard, at¬ 
tention is called to the case of U. 8. v. DiRe, 332 U. S. 581, 
587, in which the Supreme Court, in deciding that the ex¬ 
istence of reasonable cause for searching an automobile 
believed to be carrying contraband does not warrant the 
search of an occupant thereof, although the contraband 
sought is of a character which might be concealed on the 
person, said: 

“The Government says it would not contend that, 
armed with a search warrant for a residence only, it 
could search all persons found in it. But an occupant 
of a house could be used to conceal this contraband on 
his person quite as readily as can an occupant of a car. 
Necessity, an argument advanced in support of this 
search, would seem as strong a reason for searching 
guests of a house for which a search warrant had issued 
as for searching guests in a car for which one had been 
issued. By a parity of reasoning with that on which 
the Government disclaims the right to search occu¬ 
pants of a house, we suppose the Government would 
not contend that if it had a valid search warrant for 
the car only, it could search the occupants as an inci¬ 
dent to its execution. How then could we say that the 
right to search a car without a warrant confers greater 
latitude to search occupants than a search by warrant 
would permit t... We are not convinced that a person, 
by mere presence in a suspected car, loses immunities 
from search of his person to which he would otherwise 
be entitled.’’ 

It should be noted from the evidence that Thorpe was 
placed under arrest after the search of and seizure from 
him of his money; and that if he had not possessed money, 
he would not have been arrested, indicted, and tried in 
this case. The record fails to show any legal justification 
for the search of, seizure from, and subsequent arrest of 
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Thorpe and the seizure from him should have been sup¬ 
pressed for use as evidence. 

b. The entry of Annis Wyche into the residence for 
which the search warrant had issued, some minutes after 
the execution of said alleged warrant did not legally justify 
the search of, seizure from, and subsequent arrest of him. 

The evidence shows that Wyche entered the premises for 
which the search warrant was issued, more than five min¬ 
utes after the execution of said warrant, and the officers 
had no search warrant or warrant of arrest for Wyche. 

The Court held (Note 1, supra) that when a person comes 
into a place that is allegedly used as a numbers agency, the 
officers are justified in searching the entrant. It is con¬ 
tended that the DiBe Case (supra) is sufficient authority 
for the proposition that the search of, seizure from, and 
subsequent arrest of Wyche were illegal and in violation 
of his constitutional rights, and that said seizure from him 
should have been suppressed for use as evidence against 
him. Mere entrance into an establishment which allegedly 
had been used as a place for law violation can never justify 
the search of, seizure from, and subsequent arrest of the 
entrant without a search warrant or warrant of arrest for 
him. There was no evidence that the officers had any prior 
knowledge of Wyche or Thorpe. 

HL The Court Erred in Admission of Evidence. 

The appellants’ contentions regarding the illegality of 
the alleged search warrant have heretofore been set forth 
under Point I. 

Their contentions regarding the illegality of the search 
of, seizure from, and subsequent arrests of them have been 
set forth under Point II. 

As the alleged search warrant was an illegal one, it is 
contended that the admission in evidence of what was 
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seized under its alleged authority was illegally admitted 
in evidence by the trial Court. 

As the search of and search from the appellants, regard¬ 
less of the legality of the search warrant, was illegal, it is 
contended that the admission in evidence of what was seized 
personally from them was also improperly admitted in evi¬ 
dence by the trial Court. It is not material that the search 
of Wyche was successful in revealing evidence of an al¬ 
leged violation of law. 

A search prosecuted in violation of the Constitution is 
not made lawful by what it brings to light; nor can it be 
tolerated under the constitutional system that evidence of 
crime discovered by an officer in making a search without 
lawful warrant may be used against a victim of unlawful 
search where a timely challenge has been interposed. Byars 
v. U. S. (supra); Weeks v. U. S., 232 U. S. 383, 393; Govled 
v. U. 8. (supra); Amos v. U. S., 255 U. S. 313; Silverthome 
Lumber Company v. U. 8., 251 U. S. 385, 391; AgneUo v. 
U. 8 ., 269 U. S. 20. To the same effect, see Nueslein v. D. C., 
73 App. D. C. 85, 115 F. (2d) 690; McDonald v. V. S., 335 
U. S. 451, 453. 

IV. The Court Erred in Denying the Motions for Judg¬ 
ment of Acquittal for Appellants Thorpe and Wyche. 

a. There was no proof of joint enterprise. 

As the appellants and the other two defendants were in¬ 
dicted and tried for violating the lottery laws in the same 
counts of one indictment there would have to* be proof of 
joint enterprise before they could legally be convicted un¬ 
der the indictment. Apparently, the theory of the prosecu¬ 
tion was that the four defendants engaged in a single joint 
venture, contemplating that the appellants and the other 
defendants acted together in the commission of the same 
offense, and that the said offense was carried on in pursu¬ 
ance of a common intent and in furtherance of a previously 
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formed design in which the minds of the appellants con¬ 
curred. The evidence offered by the prosecution completely 
negates that oneness of intent and oneness of offense to 
make them joint offenders. See Paylor v. U. 42 App. 
D. C. 428. 

This theory apparently contemplated that appellants came 
within the purview of Section 22-105, D. C. Code, 1940 EcL, 
which is as follows: 

“• • * all persons advising, inciting, or conniving at 
the offense, or aiding or abetting the principal offender, 
shall be charged as principals. * * • ” 

It is respectfully submitted that there is no evidence that 
appellants advised, incited, connived, aided, or abetted the 
defendants Reed or Porter, or each other. 

It is respectfully submitted that not only was the evidence 
in this case consistent with innocence under the indictment, 
but it was inconsistent with guilt. See Towbin v. U. S ., 93 
F. 2d 861,866-867. 

b . The mere presence of the appellants at the scene of 
the alleged offenses is not evidence of their guilt of the 
offenses for which they were indicted and convicted . 

Attention is again called to the testimony of the officers 
(who had an alleged search warrant for Helen Reed and 
her premises) that when they entered the said premises 
Thorpe was one of approximately 14 or more persons who 
were in the premises, and that Wyche came into the prem¬ 
ises a few minutes after execution of the alleged search 
warrant. They further testified that they searched, all the 
persons found in the premises , but released those who had 
no property or money in their possession. (Italics sup¬ 
plied) (JA 8, 10). 

It is obvious from the testimony that Thorpe was prose¬ 
cuted as an aider and abettor merely because he was pres¬ 
ent and had money in his possession; and that Wyche was 
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prosecuted merely because be had certain property and 
money in his possession at the time he entered the premises. 

It is submitted that what was seized from appellants in no 
manner connected them as aiders or abettors of the alleged 
offenses committed by Reed or Porter. 

The Court overruled the motion for Judgment of Acquit¬ 
tal for Thorpe because he was merely in the premises and 
had money in his possession, because the Court gave the 
following reasons in overruling said motion: (JA 31) 

“I think on the basis of the testimony of Officer Bean, 
which was corroborated by the testimony of the second 
officer, Pizzati, that Thorpe was in the premises, that 
he had the paper bag, told the officers first that it was a 
bag of cement; that they later said that the bag was 
examined and found to contain approximately $600 in 
coins and bills, that it is sufficient to go to the jury 
in the case.” 

The prosecutor argued that Thorpe was aiding and abet¬ 
ting because of his mere presence in the premises for which < 

the alleged search warrant was issued at the time the offi¬ 
cers made the search and his possession of some money. 

(JA 33) 

There is no indication in the record as to the reason the 
Motion for Judgment of Acquittal for Wyche was overruled. 

The evidence failed to show that Thorpe did anything ex¬ 
cept to be merely present at the scene of an alleged offense, 
and the Court should have granted his motion for Judg¬ 
ment of Acquittal. The testimony fails to show that Wyche 
was present at the scene of the alleged offense, but merely 
shows that he entered the premises after the commission 
of an alleged offense. 

There is no evidence in this case tending to show that 
either appellant was present at the scene of the alleged of¬ 
fense advising, inciting, or conniving at the offense, or aid¬ 
ing or abetting Reed or Porter. To be present at a crime 
is not evidence of guilt as an aider or abettor. Hicks v. U. S., 


150 U. S. 442,447,450; U. 8. v. DiRe (supra); U. S. v. Wil¬ 
liams, decided by the United States Snpreme Court April 
12,1951; 12 ALB 279. Aiding and abetting means to assist 
the perpetrator of the crime (U. 8. v. Williams, supra) and 
there is no testimony that either appellant assisted Beed or 
Porter, or in fact, each other. 

V. The Court Erred in Announcing to the Jury the Law 
of the Case, and in Failing to Properly and Sufficiently In¬ 
struct the Jury on the Essential Law Applicable to the Case. 

a. The Court’s charge to the jury regarding accomplices 
was an expression by the Court of its judgment that the ap¬ 
pellants were guilty upon the ultimate issues and guilty 
under the indictment. 

The Court charged in this regard as follows: (JA 39) 

“I should first of all explain to you that the relation¬ 
ship of these people to each other in the eyes of the 
law is that of accomplices. I say that because the law 
provides that regardless of the degree of guilt which 
exists between any defendants, if they all operate to¬ 
gether in a mutual undertaking or a joint enterprise, 
each one is equally guilty with the others for the con¬ 
duct of any one.” 

The appellants and other defendants were tried upon a 
single indictment, and the instruction they were accom¬ 
plices was a judgment by the Court upon an ultimate issue 
which had to be passed on by the jury. This was a question 
of fact to be determined by the jury only. The clear effect 
of this instruction was to inform the jury that, in the Court’s 
judgment, the testimony of the witnesses for the prosecu¬ 
tion in fact did establish the guilt of the appellants. The 
expression of such an opinion goes beyond the privilege of 
a judge to comment fairly on the facts. This charge was 
an expression of the Court’s opinion upon an ultimate issue 
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determinative of guilt or innocence. Sullivan v. U. S., 85 
U. S. App. D. C. 409, 411. 

In this regard, attention is called to the case of Bitted 
v. J7.5., decided August 2,1950, wherein this Court said: 

“The accused has a right to a trial by the jury. That 
means that his guilt or innocence must be decided by 12 
laymen and not by the one judge. A judge cannot im¬ 
pinge upon that right any more than he can destroy it. 
He cannot press upon the jury the weight of his influ¬ 
ence any more than he can eliminate the jury altogether. 
It is for this reason that courts have held time and again 
that a trial judge cannot be argumentative in his com¬ 
ments; he cannot be an advocate; he cannot urge his 
own view of the guilt or innocence of the accused * * * 

“Moreover, other indestructible principles of our 
criminal law are pertinent to the comment of a judge 
upon the evidence. An accused is presumed to be inno¬ 
cent. Guilt must be established beyond a reasonable 
doubt. All twelve jurors must be convinced beyond that 
doubt; if only one of them fixedly has a reasonable 
doubt, a verdict of guilty cannot be returned. These 
1 principles are not pious platitudes recited to placate the 
shades of venerated legal ancients. They are working 
rules of law binding upon the court. Startling though 
the concept is when fully appreciated, those rules mean 
that the prosecutor in a criminal case must actually 
overcome the presumption of innocence, all reasonable 
doubts as to guilt, and the unanimous verdict require¬ 
ment.” 

In United Brotherhood v. Z7. S., 330 U. S. 395, 408, 409, 
the Supreme Court in ruling that a failure to charge cor¬ 
rectly in a prosecution for conspiring to restrain interstate 
commerce is not harmless where the verdict of guilty may 
have resulted from incorrect instruction, said: 

“No matter how strong the evidence may be of an 
association’s or organization’s participation through 
its agents in the conspiracy, there must be a charge to 
the jury setting out correctly the limited liability under 
Section 6 of such association or organization for acts 
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of its agents. For a judge may not direct a verdict of 
guilty no matter how conclusive the evidence . There is 
no way of knowing here whether the jnry’s verdict was 
based on facts within the condemned instructions, * • *. 
A failure to charge correctly is not harmless, since the 
verdict might have resulted from the incorrect instruc¬ 
tion. (Emphasis supplied). 

As the Court erroneously charged the jury that appel¬ 
lants and the other defendants were accomplices under the 
indictment in this case, it is probable that a verdict of guilty 
as to appellants resulted from the charge of the Court. The 
instruction urged upon the jury the Courts view that 
appellants were guilty. 

b. The Court’s charge on the burden of proof is substan¬ 
tially and prejudicially inadequate and fails to advise the 
jury on the presumption of innocence. 

The Court’s charge to the jury in this regard (JA 41) 
makes no mention of the “presumption of innocence” which 
surrounded the appellants as well as all defendants in a 
criminal case. In this regard the Court merely stated that 
“the burden of proof is not on the defendants to prove 
themselves innocent.” One of the indestructible principles 
of our criminal law is that an accused is presumed to be 
innocent, and that the prosecutor in a criminal case must 
actually overcome the presumption of innocence before a 
finding of guilty may be had in the case. Billed v. V . 8., 
supra. The failure of the Court to charge on this funda¬ 
mental principle of law constitutes prejudicial and revers¬ 
ible error. 

c. The Court’s charge to the jury as to its possible ver¬ 
dicts treated all four defendants as one and failed to advise 
in unequivocal language that it could find one or more guilty 
or not guilty. 

Dealing with this important aspect of the case, the court 
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below charged the jnry as follows (JA 42): 

* * The indictment in this case is returned in two counts. 
On the first count, you may find the defendants either 
guilty or not guilty. Upon the second count you may 
find file defendants either guilty or not guilty. It is es¬ 
sential, of course, that all 12 of you agree on your 
verdict.” 


In another place in the instructions to the jury (JA 39), the 
Court said: 

“I believe that this is the first case of this kind that 
the majority of you have heard this month.” 

Prior to stating the immediate above to the jury, the 
Court had charged that all defendants were accomplices and 
that apparently the guilt of one was the guilt of all. This 
part of the charge to the jury is reversible error because 
the Court failed to instruct the jury that they could find one 
or more of the defendants guilty or not guilty. Buie 31b of 
the Federal Buies of Criminal Procedure provides as fol¬ 
lows: 

“If there are two or more defendants, the jury at any 
time during its deliberations may return a verdict or 
verdicts with respect to a defendant or defendants as to 
' whom it has agreed; if the jury cannot agree with re¬ 
spect to all, the defendant or defendants as to whom it 
does not agree may be tried again.” 

Under the charge as given by the trail Court, the jurors 
could not possibly know that they had the right and duty 
to find one or more defendants guilty or not guilty, and this 
instruction did not advise them that they could acquit the 
appellants if they believed from the evidence that either 
or both of the appellants was in fact not guilty. A fair read¬ 
ing of the charge on this point shows that the instruction 
to the jury advised them that their verdicts should be as to 
each count, guilty as to all defendants or not guilty as to all. 
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d. The Court's charge to the jury substantially and preju¬ 
dicially failed to mention and define joint enterprise, which 
was the only theory upon which the defendants could be 
found guilty. 

Prior to charging the jury, the Conrt asked counsel for the 
prosecution and the defendant if they requested any special 
charge (JA 32), and they stated no, and the prosecution 
asked for the usual charge. The Court substantially and 
prejudicially failed to mention and define to the jury the 
definition of joint enterprise. Sufficient argument regarding 
joint enterprise is made under Point IV. 

The Court further failed to instruct the jury that before 
appellants could be convicted, the jury had to believe be¬ 
yond a reasonable doubt that each advised, incited, or con¬ 
nived at the alleged offense, or aided or abetted the princi¬ 
pal offender in order to make them accomplices to the 
crime alleged in the indictment. 

The Court charged the jury regarding the law in the case, 
without any specific requests for instructions (JA 32), and 
failed to direct the minds of the jury to many of the gen¬ 
eral and specific principles of the law of the case which 
should be applied by them in reaching a correct conclusion 
upon all the essential questions, as distinguished from mat¬ 
ters purely collateral, submitted for their consideration. 
This is reversible error. 

In Colbert v. U. 8., 79 U. S. App. D. C., 261, this Court in 
passing on a similar point, stated: 

“• * # Where the judge elects to charge in his own 
language on all matters properly to be considered by 
the jury, the failure of a requested instruction to con¬ 
form precisely to the law, should not relieve the Court 
of the duty to charge accurately upon an important 
phase of the evidence. Much more is this true where, 
as here, the Court announces its purpose so to do.” 

In Egan v. U. S., 52 App. D. C. 384,397, this Court said: 

“While there is perhaps no single instance involv- 


mg error so prejudicial as to warrant reversal, we are 
convinced that, considered as a whole, the rights of the 
defendant were so prejudiced thereby as to deprive 
him of that fair and impartial trial which the Constitu¬ 
tion and the law of the land accords to every citizen 
accused of the commission of crime. The trial judge 
should be so impartial, in the trial of a criminal case, 
that by no word or act of his may the jury be able to 
detect his personal convictions as to the guilt or inno¬ 
cence of the accused.” 

It must be noted that while one specific defect in one 
part of the instruction might not constitute reversible error, 
the instructions to the jury taken in their entirety failed in 
some respects to fully state the law applicable to the case, 
omitted in other respects to state the law at all, and in still 
further respects stated it erroneously. As has heretofore 
been set forth under Point V(a) the Court in one respect 
actually commanded the jury to find appellants guilty and 
announced to the jury as a matter of law that the appellants 
were guilty because they were accomplices. The instruc¬ 
tions of the Court, taken as a whole, amount to reversible 
error. 

It might be argued by the appellee that trial counsel for 
the appellants took no exception to the charges given, and 
that therefore they should not now be noticed. Attention 
is called to Buie 52 (b) of the Federal Buies of Criminal 
Procedure, which states as follows: 

“Plain errors or defects affecting substantial rights 
may be noticed, although they were not brought to the 
attention of the Court.” 

The above rule is merely a restatement of the law that 
existed prior to the adoption of the Buies. The errors com- • 
mitted by the trial court in this case are plain and affect 
the substantial rights of the accused, and this Court should 
take notice of them because they deprive the appellants of 
a fair and impartial trial. 
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Attention is called to the case of "McAfee v. U. S ., 70 
App. D. C. 142, in which this Court said: 

“It is settled that if plain error is committed in a 
matter vital to the defendant in a criminal case, the 
appellate conrt is at liberty to notice and correct it, 
even though it has not been brought to the attention 
of the trial judge or the appellate court in the usual 
manner. ’ * (Citing cases.) 

On this point, see also Tatum v. U. S ., decided by this 
Court May 5,1951, in which this Court took notice of plain 
error therein, and stated as follows: 

“• • • Plain errors or defects affecting substantial 
rights may be noticed, although they were not brought 
to the attention of the Court. The basic question in 
any such scrutiny of the record is whether the errors 
which may be discovered affect “substantial rights.” 
Failure on the part of a trial court in a criminal case 
to ‘ instruct on all essential questions of law involved 
in the case, whether requested or not’ would clearly 
‘affect substantial rights’ within the meaning of Rule 
52(b).” 

There can be no doubt that many rulings of the trial 
Court on questions of law find many of its instructions to 
the jury were such substantial and prejudicial errors as to 
affect the substantial rights of appellants. Many of them 
singly and all of them as a whole resulted in the trial court 
having committed reversible errors, which caused the con¬ 
viction of appellants in this case. 

CONCLUSION 

The premises considered, it is sincerely urged to the 
Court that the judgments in this cause should be reversed. 

Respectfully submitted, 

Myron G. Ehrlich, 

T. Emmett McKenzie, 
Attorneys for Appellants 
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Filed in Open Court Aug. 1,1950. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

July Term, 1950 

The United States op America 

v. 

Helen D. Reed, Wilhblmina Porter, Robert C. Thorpe, 

Annis Wyche 

Criminal No. 1252-50 

Grand Jury No. 959-50 

Vio. Secs. 1501, 1502, Tit. 22, D. C. Code 

The Grand Jury charges: 

On or about May 9,1950, within the District of Columbia, 
Helen D. Reed, Wilhelmina Porter, Robert C. Thorpe and 
Annis Wyche were concerned as owners, agents and clerks, 
and in other ways, in managing, carrying on and promoting 
a lottery known as the numbers game. 

SECOND COUNT: 

On or about May 19,1950, within the District of Columbia, 
Helen D. Reed, Wilhelmina Porter, Robert C. Thorpe and 
Annis Wyche knowingly had in their possession certain 
tickets, certificates, bills, slips, tokens, papers and writings, 
used and to be used, and adapted, devised and designed for 
the purpose of playing, carrying on and conducting a lottery 
known as the numbers game. 

George Morris Fay, 
Attorney of the United States in and 
for the District of Columbia . 

A true bill: 

George F. Ross, 

Foreman. 
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EXCERPTS PROM PROCEEDINGS 


3 Mr. Hughes: May we approach the bench? 

The Court: You may. 

(The following conference took place at the bench:) 

Mr. Hughes: These defendants are charged with op¬ 
erating a lottery, and the entire question is a question of 
the search warrant and the affidavits upon which the search 
warrant is predicated. If there are only two witnesses here, 
I direct Your Honor’s attention to the second affidavit, the 
affidavit of Irma Young; I believe that I am definitely right 
in my contention that these defendants are entitled to be 
faced by their accuser, with the person on whom the search 
warrant is predicated. 

The Court: In other words, as a matter of law they are 
entitled in the trial of the case to be confronted by the 
affiant who made the affidavit? 

Mr. Hughes: That is correct, on which the search war¬ 
rant is predicated, and which resulted in the arrest of the 
four defendants. 

Mrs. Stiles: Your Honor, there has been no motion at¬ 
tacking this indictment at all, and I submit that it is too 
late at this time to question how the search warrant was 
secured. 

Mr. Hughes: In answer to that, I will say this, that we 
don’t know what witnesses are to be called. I didn’t know 
until Mrs. Stiles just said there are to be but two govern¬ 
ment witnesses, I didn’t know—naturally, I antici- 

4 pated—and why should I attack the validity of the 
search warrant when on the face of these two affi¬ 
davits the search warrant should have issued, and the 
search warrant proper. That is, if we have the two affiants 
whose affidavits resulted in the issuance of the warrant. 
That’s my contention. 

The Court: I think your objection, Mr. Hughes, would 
go to the sufficiency of the Government’s case after the 
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evidence is in, rather than to any objection as a matter 
of form for pleading at the present time. I think yonr 
objection mnst wait until the Government puts in their case, 
and we will have to evaluate it on the question of whether 
there is a prima facie case. We can probably finish the 
case today, can’t wet 


5 Mrs. Stiles: May it please the Court, ladies and 
gentlemen of the panel, the defendants in this case 
are charged in a two-count indictment with violation of 
Section 1501 and 1502, Title 22 of the D. C. Code, better 
known as the lottery law. 

The defendants are seated at counsel table, and they are 
represented by Mr. Denny Hughes. I am Mrs. Stiles, As¬ 
sistant United States Attorney. 

The Government will call the following witnesses, who 
will please stand as their names are called. 

Officer B. F. Bean. 

Officer Delmore Pizzati. 


i 

6 Mrs. Stiles: May it please the Court, and ladies 
and gentlemen of the jury, these four defendants are 

charged in a two-count indictment with on or about May 
19, 1950, within the District of Columbia, operating a lot¬ 
tery known as the numbers game. 

The first count charges that on or about May 19, 1950, 
within the District of Columbia, Helen D. Reed, Wilhelmina | 
Porter, Robert C. Thorpe, and Annis Wyche were con- i 
cerned as owners, agents, and clerks, and in other ways, in 
managing, carrying on, and promoting a lottery known as j 
the numbers game. 

7 The second count charges possession in these four j 
defendants, alleging that on or about May 19, 1950, j 

within the District of Columbia, these same four defend¬ 
ants, knowingly had in their possession certain tickets, cer- 





4 


tificates, bills, slips, tokens, papers and writings, nsed and 
to be nsed, and adapted, devised and designed for the pur¬ 
pose of playing, carrying on and conducting a lottery known 
as the numbers game. 

The Government will present evidence to show, ladies 
and gentlemen of the jury, that on May 19, 1950, the offi¬ 
cers who will testify in this case went to premises 39 Massa¬ 
chusetts Avenue, and adjacent premises showing the num¬ 
ber 39% Massachusetts Avenue, N. W., with a search war¬ 
rant for these premises; that when they got into the prem¬ 
ises, when they entered the premises they found a number 
of people there, among them the defendant Wilhelmina 
Porter. 

The evidence will show that she was operating an elec¬ 
tric adding machine, and that in this room were adding ma¬ 
chines and other indications of a lottery being operated, 
and that the defendant Robert C. Thorpe was also in the 
room, standing beside the door with a paper bag in his hand 
which disclosed that it contained something like $600, of 
which he said, when asked the reason he was there, he came 
in to get the money. 

We will show that Annie Wyche entered the room while 
the officers were there, and that in his possession were 
found numbers slips, numbers books, and a certain amount 
of money. 

8 We will also show that Helen D. Reed was in the 

premises at the time the officers were there. 

When we have presented this evidence, as I briefly out¬ 
lined, ladies and gentlemen of the jury, and presented the 
evidence which was seized at the place, we will ask you to 
find all of these defendants guilty of operating a lottery 
known as the numbers game. 

(At this point the Court heard other matters.) 

The Court: Ladies and gentlemen of the jury should not 
discuss their limited knowledge of the facts of the case on 
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trial at the present time with anyone during the luncheon 
recess. 

(Thereupon, the luncheon recess was taken from 12:30 
o’clock, p.m^ until 1:45 o’clock, pm.) 

9 AFTEBNOON SESSION 

The Deputy Clerk: Case of Helen D. Reed et aL Helen 
Reed, Wilhelmina Porter, Robert Thorpe, Annis Wyche, 
step forward, please. 

Jurors resume their places, please. 

(Thereupon, the jury resumed their places in the jury j 
box.) 

The Court: You may proceed, Mrs. Stiles. 

Mrs. Stiles: Call Officer Bean, please. 

OFFICER BENJAMIN F. BEAN 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
By Mrs. Stiles: 

Q. Will you state your full name for the record, please. 
Officer t A. Benjamin F. Bean, B-e-a-n. 

Q. And you are attached to Number 1 Precinct of the 
Metropolitan Police Department, are you not? A. I am, 
yes, ma’am. 

Q. Officer, directing your attention to the date of May 
19,1950, did you go to premises 39 Massachusetts Avenue, 
Northwest? A. I did. 

Q. Who was with you, if anyone? A. Officer 

10 Pizzati. 

Q. Did you go there with any kind of a warrant? 
A. I did. I had a United States Commissioner’s search! 
warrant. 
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Q. Upon your arrival there, what did yon observe? 

Mr. Hughes: I object, if Your Honor please. 

The Court: State the grounds for your objection. 

Mr. Hughes: As stated at the bench, if Your Honor 
please, I contend that the search warrant must be proven 
first, and the affidavits on which that warrant was predi¬ 
cated. 

I might direct Your Honor’s attention to the affidavit of 
Pizzati and Bean dated May 18,1950, sworn to before the 
United States Commissioner, apparently. 

I submit on the strength of that affidavit alone that 
wouldn’t be sufficient to justify the issuance of a warrant. 

I have to make my objection at this time. 

Mrs. Stiles: Your Honor, I would like to say that the 
rules of criminal procedure provide that a motion must be 
filed in such cases for return of evidence. 

The Court: To what rule are you referring? 

Mrs. Stiles: I am referring, Your Honor, to Criminal 
Rule Number 41 entitled “Motion for return of property 
and to suppress evidence.” 

The rule provides that a person aggrieved by any un¬ 
lawful search and seizure may move the District Court for 
the district in which the property was seized for the 

II return of the property and to suppress as use for 
evidence anything so obtained on the ground that the 

property was illegally seized without warrant, or that the 
warrant is insufficient on its face, or the property seized is 
not that described in the warrant, or there was not prob¬ 
able cause for believing the existence of the ground for 
which the warrant was issued, or the warrant legally ex¬ 
ecuted. 

I would like to point out that no such motion was ever 
filed in this case questioning the search warrant, Your 
Honor, with which these officers went to the premises. 

Mr. Hughes: I agree that no motion was filed—no neces¬ 
sity of filing a motion. If Mrs. Stiles could prove the affi- 
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davits, then, of course, on the face of things it would look 
as though the warrant was valid. 

But I submit that when the warrant is predicated on an j 
affidavit sworn to by an affiant, according to her affidavit 
and as a result of information possibly given the officer j 
that swore to the affidavit on May 18, the same day, Officer 
Pizzati and Officer Bean, there would be no justification for 1 
filing motion to suppress. 

That when the affiant is not called to testify, then I sub¬ 
mit, if Your Honor please, the only time I can raise the 
question as to the validity of the warrant is at a time 
when I am advised that one of the affiants isn’t present in ! 
Court. 

12 In order for me to file a motion to suppress, as the 
Court full well knows, and as Mrs. Stiles knows, I 
have to claim a property right in the thing seized. 

I am not claiming any property right in the things seized. 

I am only contending that the search warrant itself is predi¬ 
cated on two affidavits, the affiant not here in one case. 

Then I say, if Your Honor please, in view of the officers’ | 
affidavit, which states in the last paragraph, “These facts j 
are further substantiated by an affidavit made by Irma 
Young,” and it is for that reason that the warrant issued, 
without that affidavit of Irma Young the warrant of neces- \ 
sity never would have issued. 

Irma Young is not here to testify. So I at this time raise 
the question with respect to the legality of the warrant, j 

Mrs. Stiles: Your Honor, I point out that this rule also 
provides that this motion to suppress shall be made before 
trial or hearing, unless opportunity therefor did not exist! 
or the defendant was not aware of the grounds for the 
motion. 

Of course, the motion goes on to say that the Court mayj 
in its discretion entertain a motion at the trial of the hear¬ 
ing- 

I would like to point out, Your Honor, that coun- 


i 


i 
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13 sel himself has given the very obvious reason why 
' no motion was filed in this case, and that is that onr 

Court of Appeals has ruled in the Gibson case that for a 
person to file such a motion to suppress, he must allege an 
interest either in the premises or in the property seized, 
and quite obviously none of the defendants wanted to do 
that 

Therefore, they are not proper parties to come before 
Your Honor now and make such a motion, the Government 
submits. I submit that the motion, if this is considered a 
motion, should be denied. 

The Court: Finished? 

Mrs. Stales: Yes, sir. 

The Court: Anything further, Mr. Hughes? 

Mr. Hughes: That’s all 

The Court: I overrule the objection. 

Answer the question. 

The 'Witness: I entered through the back door. 

The Court: Just answer what you observed. 

The Witness: And observed the desk, adding machines, 
and I think about fourteen people in this one room. 

By Mr. Stiles: 

Q. Did you observe any of the persons you see here today 
in the room? A. The first person I observed was Mr. 
Thorpe. He was standing near the rear door with a 

14 paper bag in his hand, and I asked him what he had 
i in the bag, and he first said cement, and Officer 

Pizzata about that time taken the bag and looked in it and 
it was money, and he set the bag on the desk near the door 
on the north wall of the building. 

Q. Which door did you officers enter? A. The rear door. 
It’s a door on the north end of the building. n 

Mrs. Stiles: Mr. Clerk, would you mark these photo¬ 
graphs Exhibits 1, 2, 3, 4, and 5, as I have indicated on the 
back? 
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(Subject photographs were marked Government’s Ex¬ 
hibits Nos. 1 through 5 for identification.) 

By Mrs. Stiles: 

Q. Yon have stated that yon observed the defendant 
Thorpe in the room when yon entered the room. Were any 
of the other persons here in the room at that timet A. The 
girl in the middle, Wilhelm in a Porter, was jnst getting np 
from the stool and the adding machine, at a desk in the 
center of the floor. 

At that time I don’t recall seeing Helen Reed, right at 
that time, bnt she came in, I think, from next door a few 
minntes later, and abont five minntes afterwards the de¬ 
fendant Wyche, seated in the rear, came in from the rear 
door on the north end of the building. 

Q. Can you describe that room to us, Officer! A. 
15 It’s a one-story building, and the room is about 12 
by 20,1 would say, something near that 

Q. And what, if anything, was in the room! A. I didn’t 
get your question. 

Q. What, if anything, was in the room? A. There was 
one desk near the door on the north wall, and the center of 
the floor there was two large desks put together and cov¬ 
ered with linoleum, fastened together back to back, and on 
that desk was two adding machines, some numbers slips 
and some money, envelopes, telephone, and two wooden 
trays with coin wrappers, paper clips. 

Q. Was a search made of the premises? A. It was. The 
desk drawers were searched and there was more numbers 
slips and more money found in some of the desk drawers. 

Q. Were any of the persons present searched? A. Wyche 
came in and when he came in I searched him and found— 

Mr. Hughes: I object to anything found on the defendant 
Wyche. He came in five minutes after the officer entered. 

The Court: On what grounds? 

Mr. Hughes: They had no warrant, no arrest warrant 
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for Wyche. The search called for Helen Reed and a search 
of these premises. 

Apparently they placed under arrest or searched 

16 everybody that was in the place at the time. Then 
someone entered from the outside, they place him 

under arrest and search him. 

The Court: Mrs. Stiles? 

Mrs. Stiles: Your Honor, I think they were justified in 
arresting this defendant. I believe the officer can tell us 
what was found upon him and that he entered the premises 
five minutes after he did, and also the defendant Reed, I 
think a little while after the officers got there. 

I believe they were justified under the circumstances of 
the surroundings and the kind of things they saw in the 
room to search and arrest those that were present. 

Mr. Hughes: I might say, if Your Honor please, that 
Mrs. Stiles, when she outlined what she would prove, stated 
to the jury, and certainly the Court heard her say it, that 
at the time the officers entered, these four defendants were 
in 39% Massachusetts Avenue and placed under arrest at 
that time. 

Now we learn that Wyche came in five minutes later and 
was placed under arrest when he comes in, and then a search 
is made of Wyche in the premises and certain things found 
on the defendant Wyche. 

I submit, if Your Honor please, there was no justifica¬ 
tion or excuse at all for the arrest or the search warrant. 

Mrs. Stiles: As to the statement I made to the jury, it 
is my recollection that I made the statement which is borne 
out by the officers’ testimony, Your Honor. The 

17 record will show what I said. It is my recollection 
that I said Wyche entered the room shortly after the 

officers did. 

The Court: I think the evidence is admissible. I will 
overrule the objection. Read the question to the witness. 
(The pending question was read.) 


i 
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The Witness: I found seven envelopes with numbers slips 
and approximately one hnndred sixteen—one hundred 
twenty dollars, something like that I don’t just remember 
what it was. 

By Mrs. Stiles: j 

Officer, I show yon Government Exhibits for identifica¬ 
tion, five photographs numbered 1, 2, 3, 4, and 5, and ask 
you if you would take No. 1 and show us on that photograph j 
where you entered the room, through what door you en¬ 
tered the room? 

The Court: Has Mr. Hughes seen these pictures? 

Mrs. Stiles: No, Your Honor. 

The Court: I suggest you show them to him first 

(The exhibits were handed to Mr. Hughes.) 

Mr. Hughes: I object, if Your Honor please. No founda¬ 
tion laid, and certainly there are only two witnesses iden¬ 
tified. 

The Court: I don’t think the photographs have been of¬ 
fered in evidence. I think they are for the purpose of re¬ 
freshing the witness’s recollection. 

Mrs. Stiles: I am offering them. Possibly Mr. 

18 Hughes is justified in saying I have laid no founda- I 

tion to have the officer say he was there when these 
were taken. I did overlook that. 

By Mrs. Stiles: 

Q. Officer, were you present when the photographs were 
made of this room? A_I was. 

Mr. Hughes: I still object, if Your Honor pleases. 

(To the witness) You didn’t take those pictures your¬ 
self, did you? ! 

The Witness: I did not. 

Mr. Hughes: I object, if Your Honor please. 

! 

By Mrs. Stiles: j 

Q. Were they made under your supervision? Were you 1 
there? A. I was there. I ordered the photographer from ! 
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Police Headquarters to come up there and take the pic¬ 
tures and stayed there until he was finished. 

The Court: There is no identification that these were the 
pictures that were taken. 

Mrs. Stiles: Except that the officer was there when the 
photographs were taken and knows that they are—maybe I 
should ask the question. First, I will have to show him 
these, Your Honor. 

By Mrs. Stiles: 

19 Q. I show you Government Exhibits 1, 2, 3, 4, 5— 
Government Exhibits for identification—and ask you 

to look at them. Officer, do these depict a true picture of 
this room after you had made your arrests and search of 
the room? A. Yes, they do. 

Q. Were you present at the time these pictures were 
taken? A. I was. 

Q. Were they made under your direction and super¬ 
vision? A. Yes, they was. 

Mrs. Stiles: Your Honor, I believe they would be ad¬ 
missible under those circumstances, unless Your Honor 
feels that I have to have the photographer who took them. 
I can get him, I am sure. 

Mr. Hughes: I object to the pictures, if Your Honor 
pleases. 

The Court: Very well, the Court will have to sustain the 
objection. You will have to bring the photographer and 
identify the pictures. 

Mrs. Stiles: Very well. Your Honor. 

By Mrs. Stiles: 

Q. Officer Bean, you stated that the defendant Thorpe 
was holding a paper bag which upon examination con¬ 
tained money? A. I did, yes. 

Mr. Hughes: I am perfectly willing to stipulate 

20 that there was a bag, that defendant Thorpe had a 
bag and there was money in the bag. 
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Mrs. Stiles: I would like to have this marked Government 
Exhibit No. 6 for identification. 

The Court: The clerk will so mark the exhibit. 

(A paper bag was marked Government Exhibit No. 6 
for identification.) 

By Mrs. Stiles: 

Q. Officer, was this money in a single bag, or how was it 
in this bagt A. I seem to think it was in two bags, I am 
not sure. 

Mr. Hughes: If he isn’t sure, if Your Honor please, then 
I object to the answer. 

The Court: I think the answer is a proper answer within 
the witness’s recollection. Your objection is overruled. 

By Mrs. Stiles: 

Q. I show you Government Exhibit No. 6 for identifica¬ 
tion, and ask you if that is the bag you referred to that 
Thorpe had. A. Similar bag. I thought I initialed the bag. 

Q. Did you examine the money in the bag? A. I did, yes, 
ma’am, taken it out and put it back in the bag. 

Q. What form was it in? A. They was silver and rolls 
and then there was some paper money in different 
21 denominations. 

Q. And how much was in the bag? A. Six hun¬ 
dred dollars. 

Q. Will you examine this and see what form this is in? 
A. This is the rolls just like they was, there wasn’t any of 
these open or anything, just counted for the amount there 
should be there. These are the one dollar bills. 

Q. Were there any bills other than one dollar bills in 
this, do you recall. Officer? A. I don’t think there was, I 
don’t recall of any other bills. 

Q. You stated that when the defendant Thorpe was first 
asked, he said he had cement in his bag, and later you ex¬ 
amined it and found it contained six hundred dollars in 
money. Did you have any further conversation with the 
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defendant Thorpe as to this money T A. Yes, I was ques¬ 
tioning him as to the premises there, what he had to do 
with it, and he said he didn’t have anything to do with it, 
and I asked him why he was there, and he said he just come 
by a couple minutes ago, and “I’d have been gone in an¬ 
other two minutes. I’d have been gone. Just come by to 
pick up some money.” 

Q. You stated that upon examination of the defendant 
Wyche you found numbers slips and money. What did you 
find in money on the defendant Wyche? A. It was 

22 bills and some silver. There was something around 
eighteen dollars in change—nickels, dimes, pennies, 

and quarters, and the rest of it was in one and five dollar 
bills, to the best of my recollection. 

(An envelope was marked Government Exhibit No. 7 for 
identification.) 

By Mrs. Stiles: 

Q. Officer, I show you Government Exhibit No. 7 for 
identification, an envelope bearing some writing on the back 
of it Will you read and tell us what that writing says ? 
Mr. Hughes: I object, until we find out whose writing it is. 

By Mrs. Stiles: 

Q. Do you know whose writing that is ? A. Officer Pizzati 
put down on this at Number 1 Precinct 
Q. Were you present? A. Yes, I was present when he 
put it in this big envelope. 

The Court: Keep your voice up. 

By Mrs. Stiles: 

Q. You were present when he put it in there? A. I was, 
yes, ma’am. 

Q. Will you look at the contents of that envelope and see 
if you recognize them? A. These envelopes was 

23 marked by myself, initialed at Number 1 Precinct 
later on. 
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Q. What do they contain? A. Each one of them contains 
a qnantity of numbers slips. 

Q. And from whom did you take these numbers slips? 
Al. They were taken from the side coat pocket of Armis 
Wyche. 

Q. And what else does this envelope contain? A. Con¬ 
tains money, bills and silver that was taken from his pants 
pocket. 

Q. I show you a little brown notebook in the envelope. 
Do you recognize that? A. Yes, in his pocket, I think it 
was in one of the inside coat pockets. 

Q. I show you a roll of bills. Did you take any bills 
from this defendant Wyche? A. Yes, there were ninety- 
eight dollars in bills. 

Q. Officer, I show you another paper bag that I had re¬ 
moved from this Exhibit No. 6 and ask you whose writing 
that is, if you know? Is that your writing? A. No, that’s 
not mine. 

Q. You stated that you found other numbers slips and 
money, I believe, on the premises? A. Yes, there was some 
on top of the desk in the center of the room, and some in 
the desk drawers. 

24 Q. Officer, what did you do with these? Do you 
recall what kind of containers you put them in? A. 
They were put in brown paper bags. 

Mrs. Stiles: Will you mark this No. 8? 

(A paper bag was marked Government Exhibit No. 8 
for identification.) 

Mrs. Stiles: And No. 9. 

(A paper bag was marked Government Exhibit No. 9 
for identification.) 

By Mrs. Stiles: 

Q. I show you Government Exhibit No. 8 for identifica¬ 
tion and ask you if you recognize this paper bag contain¬ 
ing certain articles. It has writing on the outside of it. I 
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a sk yon if you know whose writing that is, and if you rec¬ 
ognize the exhibit? A. The writing was Officer Pizzati’s, 
and I initialed it down under the end of it there, and it is 
part of the numbers slips and paper, was taken from the 
desk in the center. 

Q. What does it contain besides numbers slips? A. It 
ha« the adding machine ribbons. 

Q. What else does it have? A. It has some numbers slips, 
some scratch pads and the—this article here was up on one 
of the adding machines, was setting right on one of the 
machines. 

Q. What is that, Officer? A. That is part of the 
25 tape of one of the adding machines, but just what it 
was used—I don’t know. 

Q. What is that pad you hold in your hand? What does 
it contain, Officer, if anything? A. It has a list of numbers 
on here, but it doesn’t give any prices on. I don’t know 
just what the meaning of it is. They have some initials, 
numbers in this column here, which ordinarily indicates 
the— 

Mr. Hughes: I object to what it ordinarily indicates. 

The Court: The objection is sustained. 

By Mrs. Stiles: 

Q. Does the bag contain anything different from what 
you have already told us. What are these pads, Officer? 
A. These are unused number books. They are new books 
that haven’t been used- One of them has some numbers in 
it. The other is a new book. 

Q. Have you described the contents, the entire contents, 
of this bag, Officer? A. I have, yes, ma’am. 

Q. X show you No. 9 for identification and ask you if you 
recognize the writing on that bag? A. Yes, that’s—was put 
on by Officer PizzatL 

Q. When was that put on, if you know? A. At No. 1 Sta¬ 
tion, I think the following day, probably the 20th. 
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Q. Were yon present when it was pnt on? A. This 

26 top was pnt on at the place where we picked it np, 
best of my recollection, was picked np off the floor. 

Q. Do yon mean the contents? A. The contents of the 
bag were picked np off the floor along the wall where there 
were several people standing when we first went in the 
place. 

Q. Were yon present when it was picked np? A. I was. 
This contains number books which have the numbers slips 
taken out, leaves the tissue in there. This one has a piece 
of the adding machine ribbon which the tura-in person 
would receive to account for the amount of work he had 
turned in on previous dates. 

Q. Is there anything else in the bag, Officer, that you 
have not described? A. Not it’s the same type of stuff, 
numbers books and adding machine tape. 

Q. Where were these picked up? A. They were picked 
up off the floor. 

(A bag was marked Government Exhibit No. 10 for iden¬ 
tification.) 

By Mrs. Stiles: 

Q. Officer, I show you Government Exhibit No. 10 and 
ask you if you have seen that bag before? A. That’s one of 
the bags, up at No. 1 Precinct 
Q. Where was that taken from, if you know? Is there 
any indication on the bag where it was taken from? 

27 A. There is no indication on the bag, but it was taken 
from the desk in the center of the room. Most of 

that work was on top of the desk—yellow numbers slips, 
which is the turn-in slips. 

Q. Are these the tura-in slips you refer to? A. They are. 
The Court: Ladies and gentlemen of the jury should not 
discuss the facts of the case with anyone during the period 
of the recess. 

(Short recess.) 
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(A paper bag was marked Government Exhibit No. 11 
for identification.) 

By Mrs. Stiles: 

Q. Officer, I show yon Government Exhibit No. 11 for 
identification, and ask yon if yon have seen the contents of 
that bag before. A. That’s the coin wrappers that were in 
some long little wooden boxes setting on top of the center 
desk at 39 Massachusetts Avenne. 

Q. When yon say coin wrappers, what do yon meant A. 
It’s what they wrap nickels, dimes, quarters, pennies in, 
take them to the bank, transport them. 

(A paper bag was marked Government Exhibit No. 12 
for identification.) 

Q. I show yon Government Exhibit No. 12 for iden- 
28 tification and ask yon if yon have seen the contents 
of that bag before? A. That’s some new number 
books taken from one of the bottom desk drawers in the 
desk which was in the middle of the room. 

(A cigar box was marked Government Exhibit No. 13 
for identification.) 

Q. I show yon Government Exhibit No. 13 for identifica¬ 
tion, a cigar box containing some money, and ask yon if yon 
know where that came from? A. That also came from the 
desk. There was some of it on top of the desk and some 
of it in the desk drawers. 

(A gronp of envelopes were marked Government Ex¬ 
hibit No. 14 for identification.) 

Q. I show yon Government Exhibit No. 14 for identifica¬ 
tion, what appear to be small envelopes and ask yon if yon 
have ever seen those before? A. Yes, they were taken from 
the desk drawer in the center of the room. 

Q. Have those envelopes been used? A. Most of these 
have been used. They was used— 

Q. How large are those envelopes? A. About three by 
six. 
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(Two wooden drawers were marked Government Exhibit 
No. 15 for identification.) 

Q. I show yon Government Exhibit No. 15 for identifica¬ 
tion, what appear to be two narrow wooden drawers, 

29 and ask you if you have seen those before? A. Yes, 
they were on the center desk in the room, and con¬ 
tained money wrappers and paper clips and I believe a few 
pencils, and little odds and ends on the desk. 

Q. Officer, you have served on the vice sqnad in your 
precinct a number of years, have you not? A. I have. 

Q. Do yon know how the numbers business is operated 
in the District of Columbia? A. How the numbers are ar¬ 
rived at? 

Q. Yes. A. They use certain race tracks. They take the 
total mutuel of the first race and they total that up, then the 
first number left of the decimal is the first number of the 
day. The second race they total up the total mutuel and 
add it up and take the first number left of the decimal for 
the second number, and also the third race, and do the 
same thing with it. 

Q. How does one buy a chance on such a number? A. You 
can play anything on the number from a penny up, and it 
pays six to one. One penny would pay you six dollars. 

The Court: Pays what? 

The Witness: Pay six hundred to one. If you paid one 
penny you’d get six dollars. That’s what the total pay-off 
of that number would be, unless it was a cut num- 

30 her, some of them have cut numbers which only pay 
four hundred to one. 

Mrs. Stiles: You may question, Mr. Hughes. 

CROSS EXAMINATION 
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By Mr. Hughes: 

Q. When you placed Thorpe under arrest, I understood 
you to say he had a paper bag that contained six hundred 


i 



dollars, that’s correct, isn’t it? A. When I first saw him 
he had the bag in his hand. 

Q. And it contained six hundred dollars? A. That’s 
right 

Q. He told you he had just come by there to get some 
money. That would indicate a six hundred dollar pay-off, 
would it not, on a dollar that was bet by him on a number? 
A. That would be the amount you would receive. 

Q. When Wyche came in five minutes after you had 
placed the others in that establishment under arrest, I 
understood you to say that you searched him and took sev¬ 
eral envelopes out of his pocket, is that correct? A. That’s 
right 

Q. And it was necessary for you to open these envelopes 
to find out what the envelopes contained, regular envelopes? 
A. Yes, sir. I had to look in the envelopes. 

Q. So you made an investigation of the envelopes to as- 
i certain whether or not they contained any numbers 
31 slips, is that correct? A. I did, yes, sir. 

Q. Then you took the money out of his pants 
pocket, according to the testimony you gave, ninety some 
dollars in one dollar bills and a certain amount of other 
money totalling about one hundred sixty and one hundred 
twenty dollars, is that true? A. That’s right. 

Q. I ask you to look at this search warrant return, and is 
there any place on there that would show that there was 
any money or anything else taken from the defendant 
Wyche? A. No, I did not enter it on the search warrant. 

Q. And there is no mention of ninety some dollars in 
bills or any money in change taken from Wyche, isn’t that 
true? A. No, I did not put it on the search warrant. 

Q. However, there is a notation that a paper bag con¬ 
taining six hundred dollars was taken from Thorpe, that’s 
correct, is it not, sir? A. That’s right. 

Q. You are familiar with search warrants, are you not, 
sir? A. I am, yes, sir. 
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Q. And you know you are commanded, as a result of the 
authority given you by the warrant, you are commanded if 
any property be found, to seize it, leave a copy of 

32 the warrant and receipt for the property taken and 
prepare a written inventory of the property seized, 
that’s correct, isn’t it? A. That’s right, yes, sir. 

Q. Did you place Helen Reed under arrest, sir? A. Yes, 
I taken her from the premises. 

Q. Helen Reed was arrested two doors from 39% Massa¬ 
chusetts Avenue, was she not? A. When I first saw Helen 
Reed she came through from 39 into the small room where 
we were. 

Q. Into whose custody? A. Helen Reed was arrested in 
the house two doors removed from 39% Massachusetts 
Avenue while she was doing some ironing. 

Q. Did you place her under arrest and bring her into 39 
or 39% ? A. No, I did not. 

Q. The first time you saw her, then, was after you had 
arrested the other people in the house, is that correct? A. 
It was a few minutes after I had entered the room, I don’t 
know. 

Q. Those that you searched and found nothing on at all, 
they were released, that’s correct, is it not? A. They were, 
yes, sir. 

Q. And you found nothing on Thorpe but money, but 
you arrested Thorpe, that’s correct, it is not? A. 

33 That’s correct 

Q. And you asked Helen Reed or someone in your pres¬ 
ence asked Helen Reed who she had rented 39% to? A. I 
did. 

Q. And she gave you the name of Alec Hairston, did she 
not, sir? A. I believe she said—she didn’t give me a name, 
she said, rent it to a man uptown. 

Q. Didn’t she give you the name of Hairstown, sir? A. 
No, I don’t recall her giving me any name at that time. 

Q. Did you make any inquiry as to whether or not the 
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man she rented the premises to was there at the time? A. 
Yes, I asked her if it was anyone in the room that she rented 
the premises to. 

Q. And there wasn’t anybody there identified as the 
person? A. She said no, there wasn’t nobody here. 

Q. And no numbers slips were found on Helen Reed, that 
is correct? A. No, I did not search. 

Q. There weren’t any numbers slips found on Wilhelmina 
Porter, as far as you know, sir? A. As far as I know there 
weren’t 

34 Q. And none on Thorpe? A. Nothing on Thorpe. 

Mr. Hughes: That’s all. 

REDIRECT EXAMINATION 
By Mrs. Stiles: 

Q. Did I understand you to say, Officer, that the De¬ 
fendant Helen Reed stated that she rented the premises, 
and rented them to someone else? A. She told me she 
rented it from the real estate agent and sub-rented it to the 
man uptown. 

Q. She did not give you the name? A. I don’t recall her 
giving me any name. 

Mrs. Stiles: That’s all I have, Your Honor. 

(The witness stepped down.) 

Mrs. Stiles: Call Officer Pizzati. 

Mr. Hughes: In the interest of time, if Your Honor 
please, I will stipulate that Officer Pizzati will corroborate 
the testimony of Officer Bean. 

Mrs. Stiles: I just have one bit of testimony that the 
other officer did not testify to. 

OFFICER DELMO D. PIZZATI 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 
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DIRECT EXAMINATION 
By Mrs. Stiles: 

Q. Will you state your full name for the record? 

35 A. Officer Delmo D. Pizzati, P-i-z-z-a-t-i. 

Q. Did you go to premises 39 Massachucetts Ave¬ 
nue, Northwest, on the 19th of July— 

Mr. Hughes: 19th of May. 

By Mrs. Stiles: 

Q. —19th of May, 1950? A. I did, ma’am. 

Q. And tell us, is that in the District of Columbia? A. It 
is, ma’am. 

Q. And upon your arrival there, tell us very briefly what 
you observed. A. Well, we entered the rear of the 39 Mass, 
shortly after two p.m. And Officer Bean had a warrant on 
him, and we went through a back door. 

Upon entering, Mr. Thorpe was closest to us, and at that 
time I observed a large paper bag in his hand, and I also 
observed Wilhelmina Porter. She was seated at a table 
behind an adding machine, and there was about a dozen 
other persons in the room at the time. 

Q. Did there come a time when anyone else entered the 
room, and how long after you arrived was that? A. We had ! 
been there approximately five minutes when Annis Wyche | 
came into the rear of the door and entered the premises. 

Q. Did there come a time when the other defend- 

36 ant here entered the room? A. I beg your pardon? j 

Q. Did there come a time when the other defend- j 
ant, Helen Reed, entered the room? A. The time I saw j 
Helen Reed Officer Bean was questioning her. 

Q. Had she been placed under arrest at that time? A. I j 
believe she was. 

Q. You said the defendant Thorpe was in the room. ! 
Where was he when you first observed him? A. Just about j 
a few feet from the rear of the door we had entered. 


! 
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Q. Did you have any conversation with himf A. I did. 
I asked him what was in the bag, and he told me it was a 
bag of cement. He laid the bag on a table at that time and 
I examined the contents and it was coin wrappers with 
money, and large quantities of paper money. 

Q. Did you count that money? A. I did, ma’am. It was 
approximately six hundred dollars. 

Q. What kind of a bag was this money in? A. A large 
paper bag similar to the one you have on the table. 

Q. And was it in a single— A. It was in a double 
bag. 

37 Q. Did you place any other bag on this—on these 
bags? A. After I had counted the money I wrapped 

it in another bag and initialed it. 

Mr. Hughes: I think we can stipulate with respect to 
that, that his testimony is corroborative of the testimony of 
Officer Bean. 

Mrs. Stiles: Of course that latter isn’t. Officer Bean did 
not mark the outside bag. 

The Court: Is this with reference to Government Exhibit 
No. 6 for identification? 

Mrs. Stiles: Yes, Your Honor. 

The Court: Do you stipulate that that bag is the bag, 
Mr. Hughes? 

Mr. Hughes: There is no argument about that. 

The Court: Very well. 

By Mrs. Stiles: 

Q. What conversation if any did you have with the de¬ 
fendant Thorpe after you opened the bag and saw that it 
contained money? A. Mr. Thorpe had mentioned that he 
had just come in a few minutes ago to pick up some money, 
and that he was just leaving, in fact, if we had waited a few 
more instants, he would have left. 

Q. Did he give an explanation of why he was pick- 

38 ing up this money? A. He just said he came in to 
pick up some money and was just leaving. 
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Mrs. Stiles: Your Honor, in view of counsel’s agreement 
to stipulate as to the rest of the testimony, if that is agree¬ 
able to the Court I won’t go through the same testimony I 
had with Officer Bean, which would be cumulative. 

The Court: That would be the nature of your testimony, 
as to the physical identification by the officers of the vari¬ 
ous exhibits from six through fifteen, is that correct? 

Mrs. Stiles: Yes, Your Honor. 

The Court: Do you stipulate that these exhibits were 
found in the place that Officer Bean testified? 

Mr. Hughes: There is no controversy on that at all, if 
Your Honor please. 

The Court: Very well. The record will indicate that you 
have stipulated that Government’s Exhibits 6 through 15 
were located in the places and found in the manner de¬ 
scribed by Officer Bean on his direct examination. 

Mr. Hughes: And this officer, Officer Pizzati, would cor¬ 
roborate the testimony of Officer Bean with respect to these 
exhibits. 

Mrs. Stiles: In view of that stipulation, the Government 
will rest at this time. In accordance with Your Honor’s in¬ 
struction I sent for the photographer, but I understand 
he is on midnight duty, doesn’t come on duty until mid¬ 
night. 

39 Therefore, I will withdraw my request to put in 
the photographs, if counsel will not permit them to 
go in as having been taken under the supervision of these 
officers. 

The Court: Mr. Hughes, do you have any cross examina¬ 
tion of this witness? 

Mr. Hughes: I would just like to ask the witness one j 
question. 

CROSS EXAMINATION 
By Mr. Hughes: 

Q. Did you, yourself, place this defendant Helen Reed ! 
under arrest? A. No, sir. 
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Q. Do yon know how long yon had been in the premises 
before she was brought in? A. First time I saw her, I had 
been in the premises about ten minutes, and I saw her talk¬ 
ing to Officer Bean. 

Q. Did you know she was brought in from two doors 
away? A. No, sir, I did not. 

Q. And you didn’t place her under arrest? A. Not to 
my knowledge. 

Q. Did you search her? A. No, sir. 

Q. Do you know whether there was any track running on 
May 19,1950? A. Any track running? 

40 ' Q. Yes, any race track? A. Not to my knowledge, 
sir. 

Mr. Hughes: That’s all 

The Court: Any further questions? 

Mrs. Stiles: No. 

(The witness stepped down.) 

The Court: The Government rests? 

Mrs. Stiles: Yes, Your Honor. 

The Court: Are you offering your various exhibits in 
evidence? 

Mrs. Stiles: Yes, Your Honor, I offer Government Ex¬ 
hibits 7 through 15. 

The Court: 7? 

Mrs. Stiles: Beginning with 6, Your Honor. 

The Court: There being no objection— 

Mr. Hughes: I object, general objection with respect to 
the warrant. I made my objection earlier. 

The Court: Your objection is as to the sufficiency of the 
warrant? 

Mr. Hughes: That’s right. And furthermore, that there 
was no justification or reason or excuse for search of 
Wyche, the removal of anything from his person, money or 
envelopes which had to be investigated or perused to ascer¬ 
tain whether or not they contained anything of an incrimi¬ 
nating nature. Further, there was no justification nor 
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41 excuse nor rhyme or reason for the removal from 
Thorpe’s possession any money that he had at the 

time of his arrest. I object not only to the arrest of the 
defendant hut I object to the introduction in evidence of 
anything taken from either Wyche or Thorpe, if Your 
Honor please. 

The Court: Anything further? 

Mrs. Stiles: No, Your Honor. 

The Court: The Court will overrule the objection and 
admit the Exhibits 6 through 15. 

(Government Exhibits Nos. 6 through 15, heretofore 
identified, were received in evidence.) 

The Court: Mr. Hughes? 

Mr. Hughes: That’s all, sir. j 

The Court: Will you approach the bench? 

(The following discussion took place at the bench:) 

The Court: I don’t want to say it in the hearing of the 
jury, but I think that when a person comes into a place 
that’s operating as a booking agency for numbers where 
all of these other implements are concerned, that the offi¬ 
cers are justified in searching the person who comes in 
there. j 

I didn’t want to say that in front of the jury and give the j 
impression that the Court concludes that these people were 
operating a lottery and so on, hut it is my feeling, and I ex- j 
press it to you in order that you will have my views on the j 
record that if a person walks into a place like this at 

42 a time when a raid is in process, I believe the offi¬ 
cers were within their legal rights in making a search 

of that person. j 

I do want to say also, in order that you may have my | 
views for any action that you want to take, that in so far j 
as the search warrant is concerned, the officers in their 
supporting affidavit say that they observed these premises j 
from 1:00 p.m., to 2:20 p.m., May 16, 1950. They observed j 
sixteen colored men and four colored women enter through j 
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the front door carrying packages, and so on, and coming 
ont without the packages. They continued their observa¬ 
tions on the 17th and 18th in support of information that 
the place was being used for the turning in of numbers. On 
both days they observed between eighteen colored men and 
women enter the premises with paper bags and leave after 
a few minutes without anything in their hands. Most of 
the people were the same as observed entering the above 
premises the two previous days. 

43 ! I think that is sufficient justification in affidavit 

form for a search warrant without reference to the 
last paragraph, which says they have further substantia¬ 
tion made by the affidavit of Irma Young, and so forth. 

Mr. Hughes: My thought in the matter is this: This en¬ 
tire thing was instigated by this woman. Young, because 
Irma Young was ordered out of those premises. 

The woman that rented the premises had ordered her 
out. It was for that reason, I believe, that this affidavit 
was made. 

It was on the strength of her affidavit and the statements 
she made to the officers they said they had information. 
Well, the information they had they got from her, and it 
was subsequent to that information that they started this. 

The Court: I think upon the basis of their observations 
for three days that there was sufficient to justify. 

Mr. Hughes: I thought as far as Helen Reed and Wilhel- 
mina Porter—it may be sufficient to justify a conviction. 
As far as the other two—I don’t think Your Honor should 
permit it to go to the jury. 

The Court: Are you making a motion for judgment of 
acquittal with reference to whom? 

Mr. Hughes: As to both defendants, Thorpe, on whom 
they found nothing but money, the amount that would be 
paid for a won bet, he had been in there to collect 

44 the money and was on his way out in a minute or 
two. Not a slip found on him of any kind. The only 
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thing found on Wyche, they found some slips on Wyche 
after the search, after arrest. 

If they don’t find any slips on them—and Wyche walks 
out just the same as the other eight or ten people. 

I spoke to Mrs. Stiles originally, and I told Mrs. Stiles 
that I would plead the two women, and also that I would be 
perfectly willing to enter a plea of guilty as to possession 
of slips as to Wyche, but I didn’t think the search was 
worth a nickel and I didn’t believe honestly that this was 
anything that—she insisted that I plead them all and I said 
I couldn’t conscientiously do it. 

I believe Your Honor of necessity would direct a ver¬ 
dict against Thorpe, because you would get absolutely 
nothing except the statement that he came there to get his 
money, which was six hundred dollars. 

Mrs. Stiles: Your Honor, I am not sure I heard all of 
what Mr. Hughes said. 

The Court: Mr. Marshal, will you escort the ladies and 
gentlemen of the jury from the courtroom? 

(Thereupon, the jury retired from the courtroom.) 

The Court: It is my understanding, Mr. Hughes, that 
you indicated at this time you wanted to make a motion 
for a judgment of acquittal in behalf of the defendants 
Thorpe and Wyche, Thorpe on the grounds that the 
45 only evidence against him was the fact that he was 
in the premises with six hundred dollars in a paper 
bag, which would be the result of a one dollar bet at six 
hundred to one, not six to one as the officer indicated; and 
as to Wyche, because Wyche was searched and found in 
possession of numbers slips after he entered the premises 
after the raid was executed. 

You further indicated that you had indicated to Mrs. 
Stiles a willingness to enter pleas of guilty on behalf of 
Helen D. Eeed and Wilhelmina Porter to the indictment, 
and to plead Wyche guilty to a charge of possession of 
numbers slips. 
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Yon were of the opinion that Thorpe was not guilty, but 
that Mrs. Stiles had indicated her belief that a plea should 
be made on behalf of all four defendants to the indictments. 

Mrs. Stiles: Your Honor, I might say that I believe Mr. 
Hughes recalls that he also would plead with reference to 
defendant Wyche to the indictment. 

Mr. Hughes: With the knowledge I had at that time, when 
Mrs. Stiles said no, she wanted three of them, I said, O.K., 
but originally I asked Mrs. Stiles if she would accept a 
plea to the two and to let Wyche plead to the misdemeanor 
count. She said she would consider it 

The next time she wanted Wyche to plead to the felony 
count Then the next time she wanted all four of 
46 them to plead. I said I couldn’t conscientiously doit 
Mrs. Stiles: To make the record straight, I might 
say I have never asked for a plea as to any of them. I have 
listened to what Mr. Hughes’ offer has been, and I did take 
up with Mr. Fihelly the question of whether I might accept 
a plea to the indictment of the three defendants except 
Thorpe, and I did not receive permission to do that. 

Therefore, I told Mr. Hughes I would have to have a 
plea to all or go to trial. 

Your Honor, I feel that it should go to the jury. I feel 
that it is a question of fact for them to determine whether 
or not this man Thorpe who had been found at the prem¬ 
ises with six hundred dollars in a paper bag, was partici¬ 
pating in the operation of this lottery, in that he apparently 
—the Government contends and believes—was the man who 
was collecting the money that was made at that place. 

That is the position the Government takes. Whether the 
jury believes it or not, I don’t know, but I do feel that it 
should go to the jury. 

I feel that it is unusual that a person should be found on 
such premises carrying six hundred dollars in a paper bag 
and make a statement that he just came in to get some 
money. As to the others, I feel that the evidence is there 
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that Wyche was found in possession of numbers slips, 
which is prima facie evidence that he is operating; 

47 that the girl, the other girl, other than Reed—I have 
forgotten the name—that she was operating an 

adding machine when the officers came in, and that showed 
her participation, that the defendant Reed had leased these 
premises and was in control of the premises; although she 
said she sublet them to someone else, she was unable to 
furnish the name of that person to the officers. 

I therefore feel that the conduct of all indicates that 
they were working together in the operation of this lottery. 

Mr. Hughes: If Thorpe were collecting this money there, 
there’s twenty-eight to twenty-seven eighty-one, certainly 
he didn’t have that bag. There was another bag contain¬ 
ing sixteen-o-three, he didn’t have that bag. There was a 
cigar box that contained forty-nine dollars. He didn’t have 
that. 

So if he had been there to collect the money, and was on 
his way out, he certainly would have collected the rest of 
that money. He wouldn’t have taken six hundred and 
started out with it if he is there to collect all the money on 
the premises. 

The Court: Have you finished, Mr. Hughes? 

Mr. Hughes: I have finished. 

The Court: Anything further, Mrs. Stiles? 

Mrs. Stiles: No, Your Honor. 

The Court: I think on the basis of the testimony of 

48 Officer Bean, which is corroborated by the testimony 
of the second officer, Pizzati, that Thorpe was in the 

premises, that he had the paper bag, told the officers first 
that it was a bag of cement, that he later said that the bag 
was examined and found to contain approximately six hun¬ 
dred dollars in coins and bills, that there is sufficient to go 
to the jury in the case. 

I will have to deny the motion for judgment of acquittal 
on behalf of Thorpe and Wyche. 
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How much time do you want for argument? 

! Mrs. Stiles: Oh, not more than ten minutes, Your Honor. 
I believe I can do it in that. 

The Court: That’s five minutes opening and five minutes 
dosing. 

Mrs. Stiles: I will try, Your Honor. 

The Court: Mr. Hughes? 

Mr. Hughes: I will confine mine to ten minutes. 

The Court: Do you request any special charge? 

1 Mrs. Stiles: No, Your Honor, the usual ones. 

The Court: Do you request any special charge? 

Mr. Hughes: No. 

Mrs. Stiles: Your Honor will charge on the statute, the 
prima facie possession makes prima facie evidence. 

: Mr. Hughes: And I suspect His Honor will charge some¬ 
thing with respect to the impossibility of a lottery on 
49 that date unless it can be definitely shown that cer¬ 
tain things existed. I will call that to Your Honor’s 
attention. 

(Thereupon the jury resumed their places in the jury 
box.) 


ARGUMENT BY COUNSEL FOR THE 
GOVERNMENT 

Mrs. Stiles: Ladies and gentlemen of the jury, I am go¬ 
ing to be very brief, and say to you that the Government 
feels that the evidence here shows that these defendants 
were concerned as owners, agents, and clerks, and in other 
ways in managing, carrying on, promoting a lottery known 
as the numbers game. 

We have shown that the defendant, Helen Reed, rented 
these premises, and that she was the person in control of 
them. The evidence shows that she said she would sublet 
them to someone else, the Government says she is there¬ 
fore aiding and operating by her renting these premises, 
and using them for that purpose. 
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The evidence shows that Wilhelmina Porter was operat¬ 
ing an adding machine in this room, which as described by 
the officers, yon conld very well see was being nsed for the 
operation of a lottery. 

The Government snbmits that the defendant Annis 
Wyche is guilty in the first count of aiding and operating 
this lottery by reason of the fact that he was found in pos¬ 
session of numbers slips, and when His Honor 

50 charges you on the law, he will tell you in effect that 
possession is prima facie evidence, possession of 

these lottery slips is prima facie evidence that he was op¬ 
erating a lottery. 

The defendant Thorpe, ladies and gentlemen, the Gov¬ 
ernment takes the position that this defendant Thorpe was 
also aiding and operating this lottery, that he was found 
there when the officers arrived, standing nearest the door 
with a paper bag in his hands containing approximately 
$600, that when asked what the bag contained he replied, 
cement; and later when the officers opened the bag and 
asked him what he was doing there, he said, well, he would 
have been gone if they had just been a little bit later, that 
he just came in to get some money. 

The Government takes this position, that this man was 
the one that collected the money from this place where the 
money was brought in, and that he was caught there with 
this money, didn’t get away before the officers got there. 

Ladies and gentlemen of the jury, that, briefly, is the 
position the Government takes in this case. All four of 
these defendants were participating. 

Under the wording of the statute, no matter what part 
they took they were guilty as charged in the first count of 
the indictment, and should be found so guilty. 

The Court: Mr. Hughes? 

51 ARGUMENT OF DEFENSE COUNSEL 

Mr. Hughes: May it please Your Honor, and you mem¬ 
bers of the jury, the indictment charges that these fouj; 
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defendants were concerned as owners, agents and clerks, 
and in other ways, in managing, carrying on and promoting 
a lottery known as the numbers game. 

In order to have had a lottery, ladies and gentlemen, on 
the 19th day of May, it is incumbent on the Government to 
show not only that there is a track going, naming on that 
day, bat it is also incumbent on the Government to show 
from which track the numbers are taken. 

You folks are sensible people: And you know that you 
can’t bet on something that’s non-existent. I don’t know 
why my good friend didn’t ask those questions, but for 
some reason she didn’t. 

So I asked Officer Pizzati whether or not there was a . 
track running on the 19th of May, and he said he didn’t 
know. 

So you can’t guess a defendant guilty, and unless there 
was a track running, you couldn’t have had bets on that day, 
and none of these folks could be guilty of operating a lot¬ 
tery on May the 19th, the day alleged in the indictment. 

So I say that you folks don’t need to go any further than 
the jury box. You don’t even need to retire to the jury 
room to find out whether or not any one of these four de¬ 
fendants is guilty of operating a lottery on that day, 
52 or whether or not they are concerned as owners, 
agents, or clerks, managing or carrying on or op¬ 
erating a lottery. 

Mrs. Stiles says with respect to Helen Beed that she 
couldn’t say to whom she rented the premises. Well, Offi¬ 
cer Bean, when he was on the stand, said that he didn’t 
recall the name of the person that she said that she rented 
to. I asked him whether or not it was Alec Hairston. He 
said, “I don’t recall.” But he asked her to look around 
in the premises and see if there wasn’t anyone in there that 
she rented the premises to. 

lAnd then neither of these officers will admit that they 
arrested the defendant Helen Beed in her home two doors 
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away when she was ironing. And yet they would have yon 
believe that Helen Eeed was the operator of this numbers 
place, according to their testimony. And they tell yon with 
respect to Wilhelmina Porter that she was seated at an 
adding machine and got np when they came in. 

Now, imagine going into a place, into a house, armed 
with a warrant, and yon search everybody, and if yon find 
nothing on them yon let them go, but if yon find a man 
with $600, who came to get paid off, presumably, on a one 
dollar bet, and my friend says approximately $600, but 
Officer Bean said $600 in the bag, that had been given 
Thorpe presumably to take out, and he was on his way out 
at the time of his arrest. And is it against the law 

53 to have money in your possession? 

That’s all they have on Thorpe, even though yon 
folks believe that they have proven the operation of a lot¬ 
tery on this date alleged in the indictment 

54 Then what do they have on Wyche ? They have on 
Wyche absolutely nothing except that some time five 

minutes after the others are placed under arrest and 
searched, in walks Wyche. Wyche walks in the same as I 
would walk in here, not violating any law. And what does 
Officer Bean do? He searched to find out what he has on 
him. And he finds a certain amount of money, ninety-some 
dollars in bills, that he doesn’t list in his inventory, ladies 
and gentlemen, and he takes his money away from him. 

And he also makes an examination of the envelopes to 
ascertain whether or not they contain slips. He found 
numbers slips in there, according to his own statement. 

My good friend would say that’s all you need. Why did - 
they charge him in the second count of the indictment, 
which is plain, with having in his possession tickets, cer¬ 
tificates, tokens, numbers slips? That is a separate charge, 
count number two, and that is a misdemeanor, possession of 
a numbers slip. 

And that is what they charged him and all the others 
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with. They charged Thorpe in the second count of this 
indictment with possessing a numbers slip. And yon heard 
the testimony of the officers, under oath. They found no 
slip on the defendant Reed. They didn’t find a slip on 
Wilhelmina Porter. They didn’t find a slip on Porter, but 
they did find as a result of searching a man who 

55 walks into this place, they find numbers slips on him. 

I contend that all four of these defendants, all four, 
should be found not guilty on both the first and second 
counts. By the wildest stretch of the imagination, ladies 
and gentlemen, if anybody is convicted, to be convicted, 
you couldn’t convict anybody in this case except Annis 
Wyche, and the only thing you could convict him on would 
be the second count of this indictment, possession of num¬ 
bers slips. They haven’t hooked him up or proven any¬ 
thing except that he had numbers slips in his possession. 

And what do they say with respect to Thorpe? My 
friend said he came there to get the money. If he came 
there to get the money, then I ask you why in the name of 
all that’s holy didn’t he, on his way out, why didn’t he take 
the bag that contained twenty-seven eighty-one, why didn’t 
he take the bag that contained sixteen-o-three? Why didn’t 
he take the cigar box that contained $49, if he was there as 
a collector, and that is what they would have you believe. 

They are asking you to convict these people on a serious 
numbers charge. And bear in mind, there is not a bet made. 
There isn’t any evidence of a bet. There isn’t any evi¬ 
dence of anything, ladies and gentlemen, except this, they 
get, or supposedly receive, some information, and they go 
to this place. They bring Helen Reed, for whom they had 
the warrant, from two houses away, and bring her 

56 over, and bring her into the place. They find Thorpe 
presumably on his way out with $600. They charge 

him. They find Wyche with numbers slips. They arrest 
him. They find Wilhelmina Porter seated behind an adding 
machine. 
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That is your numbers slips. I say they haven’t proven 
the operation of a lottery, that a lottery existed that day, 
that there wasn’t any running of any race. They can’t give 
us the track, or whether there was any drawing at that 
time. And if there wasn’t a drawing, ladies and gentle¬ 
men, on that date, there couldn’t have been the operation 
of a lottery, and none of these people should be convicted. 

I submit, under all the evidence, your verdict as to all 
defendants on both counts of the indictment should be not 
guilty. 

REBUTTAL ARGUMENT BY GOVERNMENT 

COUNSEL 

Mrs. Stiles: May it please Your Honor, ladies and gentle¬ 
men, counsel says that we charged Wyche with possession 
in the second count of the indictment, but, ladies and gentle¬ 
men of the jury, keep in mind, when His Honor charges 
you with the law, that the law says that possession is prima 

facie evidence of operating a lottery. 

Counsel says that Thorpe presumably came there to col¬ 
lect $600, that he won that day, yet he tells you there is no 
evidence of any drawing that day, but that this $600 Thorpe 
had was money that he won that day— 

57 Mr. Hughes: I submit, if Your Honor please, that 
isn’t a sensible argument. 

The Court: There is no requirement in the law that pres¬ 
entation of counsel’s argument be sensible, Mr. Hughes. 
And this, I think, is proper comment on the evidence. I 

will overrule your objection. 

Mr. Hughes: I think Mrs. Stiles should know that cer¬ 
tainly the first race isn’t over at two-twenty. 

The Court: You may continue, Mrs. Stiles. 

Mrs. Stiles: Now, ladies and gentlemen of the jury, what 
I am trying to say, you can’t blow both hot and cold on this 
and say there is no evidence that a race was run but my 
man won $600 he was carrying in a paper bag that day. 
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Counsel says there was no evidence of any bet that day. 
I tell you there was plenty of evidence of operating a lot¬ 
tery there. It is right here before you. You have seen all 
these numbers slips and all these books, and all these indi¬ 
cations of operating a lottery. 

You heard the officer tell about the operation of the 
adding machines, that one of the defendants operated an 
adding machine, and you have seen the adding machine 
tape. 

Counsel says that Officer Bean said that the defendant 
Reed told you that she rented this property to someone 
else. He says to you that she said she didn’t rent ito any¬ 
one who was in the room that day. 

58 We don’t know who she rented it to, if anyone. 

She wasn’t able to tell the officers anyone she rented 
to. She rented the property herself. 

On that basis, ladies and gentlemen, we say she was par¬ 
ticipating in operating this lottery. 

i Counsel says that they had no warrant. I mean that they 
had a warrant for the defendant Reed’s arrest, went some¬ 
where else and arrested her at the time. They had search 
warrants which authorized them to go in and search these 
premises which were rented by the defendant Beed, and 
when they got in those premises they had a right to search 
everything and everybody in the way they did, and upon 
one of these defendants they found the evidence which the 
statute says indicates he was participating in the operat¬ 
ing of a lottery. 

I submit to you ladies and gentlemen of the jury, you 
can’t explain away the defendant Thorpe’s paper bag with 
$600 in it, in which he first said, “I’ve got cement,” and 
later said, “I’d have been gone if you had been a little bit 
later. I just picked up some money.” 

Ladies and gentlemen of the jury, I submit to you the 
evidence in this case what the officers have told you, and 
what you see before your eyes, indicates that all of these 
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defendants were cooperating in operating this lottery and 
should be found guilty of both counts of the indictment. 

59 JUDGE’S CHARGE TO THE JURY 

The Court: Ladies and gentlemen of the jury, it now be¬ 
comes your responsibility to reach your verdict in thi« 
case and to determine whether these defendants are or are 
not guilty. 

I should first of all explain to you that the relationship 
of these people to each other in the eyes of the law is that 
of accomplices. I say that because the law provides that 
regardless of the degree of guilt which exists between any 
defendants, if they all operate together in a mutual under¬ 
taking or a joint enterprise, each one is equally guilty with 
the others for the conduct of any one. 

When you retire to the jury room, you will take with you 
a copy of the indictment which is returned in this case. The 
indictment, as you know, is not evidence. It should not be 
considered as evidence against any of these defendants. It 
has no probitive value whatsoever. 

The indictment in this case is drawn in two counts. It 
charges that on or about May 19, within the District of Co¬ 
lumbia, Helen D. Reed, Wilhelmina Porter, Robert C. 
Thorpe, and Annis Wyche were concerned as owners, 
agents, and clerks and in other ways in managing, carrying 
on and promoting a lottery known as the numbers game. 

The second count of the indictment charges that on or 
about May 19,1950, within the District of Columbia, 

60 Helen D. Reed, Wilhelmina Porter, Robert C. Thorpe 
and Annis Wyche knowingly had in their possession 

certain tickets, certificates, bills, slips, tokens, papers and 
writings, used and to be used, and adapted, devised and de¬ 
signed for the purpose of playing, carrying on and con¬ 
ducting a lottery known as the numbers game. 

I believe that this is the first case of this kind that the 
majority of you have heard this month. This indictment 
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is returned under a section of the District of Columbia 
Criminal Code which provides as follows— 

I want you to pay dose attention to the statute, because 
you must weigh the evidence in the case against the statute. 

“If any person shall within the District keep, set up, or 
promote, or be concerned as owner, agent or clerk, or in any 
other manner, in managing, carrying on, promoting, or ad¬ 
vertising, directly or indirectly, any policy lottery, policy 
shop, or any lottery, or shall sell or transfer any chance, 
right, or interest, tangible or intangible, in any policy lot¬ 
tery, or any lottery, or shall sell or transfer any ticket, cer¬ 
tificate, bill, token, or other device purporting or intended 
to guarantee or assure to any person or entitle him to a 
chance of drawing or obtaining a prize to be drawn in any 
lottery, or in a game or device commonly known as policy 
lottery or policy or shall, for himself or another person, 
sell or transfer, or have in his possession for the 
61 purpose of sale or transfer, a chance or ticket in or 
share of a ticket in any lottery, or any such bill, cer¬ 
tificate, token, or other device, he shall be guilty of this 
offense.” 

This statute further provides, “The possession of any 
copy or record of any such chance, right, or interest, or of 
any such ticket, certificate, bill, token, or other device, shall 
be prima facie evidence that the possessor of such copy or 
record did, at the time and place of such possession, keep, 
set up, or promote, or was at such time and place concerned 
as owner, agent, or clerk, or otherwise in managing, carry¬ 
ing on, promoting, or advertising a policy lottery, policy 
shop, or lottery.” 

The other section of the statute under which this indict¬ 
ment is returned provides that “If any person shall within 
the District have in his possession, knowingly, any ticket, 
certificate, bill, slip, token, paper, writing, or other device 
used, or to be used, or adapted, devised, or designed for the 
purpose of playing, carrying on, or conducting any lottery. 
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or the game or device commonly known as policy lottery, 
or policy, shall be guilty of an offense. 

The burden of proof is of course upon the Government to 
prove each and every element of the offense charged against 
each of these defendants. Unless the government sustains 
this burden and proves beyond a reasonable doubt that 
each defendant has committed every element of the 

62 offense charged, then you, the jury, must find that 
defendant or those defendants not guilty. 

The burden of proof is not on the defendants to prove 
themselves innocent. The Government must prove them 
guilty beyond a reasonable doubt. 

Proof beyond a reasonable doubt does not mean beyond 
all doubt whatsoever. In other words, the Government must 
prove the defendants guilty to a moral certainty and not 
to an absolute certainty. 

A reasonable doubt is a doubt for which you can give a 
reason to yourselves, a doubt based on reason, not on con¬ 
jecture, on guess or on prejudice. 

Proof beyond a reasonable doubt means simply this: If 
after an impartial comparison and consideration of all of 
the evidence in the case you can truthfully say to your¬ 
selves that you are not convinced of the defendants’ guilt, 
then you have a reasonable doubt and should find the de¬ 
fendants not guilty. But if after such impartial compari¬ 
son and consideration of all of the evidence you can truth¬ 
fully say to yourselves that you have an abiding conviction 
of lie defendants’ guilt, such as you would be willing to act 
upon in the more weighty and important matters relating 
to your own affairs, then you have no reasonable doubt. 

You must consider and weigh the testimony of all of the 
witnesses who have appeared before you. 

63 I must point out that the statements of counsel do 
not constitute evidence in the case. You are bound 

by them only in so far as they are supported by the evi¬ 
dence which has been produced from the witness stand. 
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Ton must determine the facts in the case. Ton must de¬ 
termine the amount of credibility that you will attribute to 
the witnesses. In determining how much credence you will 
place in the testimony of each witness, you have the right 
to consider the demeanor of the witness on the witness 
stand, his interest or lack of interest in the case, any and 
all other factors that appear important to you in reaching 
your determination as to whether the witness is telling the 
truth or telling a falsehood. 

If you find that any witness wilfully testified falsely as 
to any material fact concerning which that witness could 
not possibly be mistaken, then you have the right, if you 
deem it desirable to do so, to disregard the entire testimony 
of that witness or any part of the testimony of that witness. 

You are further instructed that no inference of guilt 
arises against these defendants because of their failure to 
testify as witnesses in their own behalf. 

As I have explained to you before, the law provides that 
no defendant is required to take the stand and to testify. 
Obviously, if any inference could be drawn from this fail¬ 
ure to take the stand, there would be no purpose in 
64 telling the defendant that he does not have to take 
the stand. Consequently, I caution you that no in¬ 
ference of guilt arises against these defendants because of 
their failure to testify as witnesses in their own behalf. 

The indictment in this case is returned in two counts. 
Upon the first count you may find the defendants either 
guilty or not guilty. Upon the second count you may find 
the defendants either guilty or not guilty. It is essential, 
of course, that all twelve of you agree upon your verdict. 

'Will counsel approach the bench. 

(The following conference took place at the bench:) 

The Court: Do you request any further charge? 

Mrs. Stiles: I have nothing, Your Honor. 

The Court: Any exception to the charges given? 

Mrs. Stiles: No, Your Honor. 
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The Court: Mr. Hughes, do you request any further 
charge? 

Mr. Hughes: None at all. 

The Court: Any exception? 

Mr. Hughes: No. 

(Counsel resumed their places in the courtroom.) 

The Court: Upon reaching the jury room, you will select 
one of your members who will serve as foreman. The fore¬ 
man will preside at your deliberations and advise the Court 
upon the reaching of your verdict. The jury may retire. 

(The jury retired to consider its verdict at 3:45 p.m.) 

(The jury returned to the courtroom at 4:30 o’clock 
65 p.m.) 

The Deputy Clerk: Mr. Foreman, has the jury 
agreed upon a verdict? 

The Foreman: We have. 

The Deputy Clerk: What say you as to the defendant 
Helen Reed on Count 1 of the indictment? 

The Foreman: Guilty. 

The Deputy Clerk: On Count 2 of the indictment? 

The Foreman: Guilty. 

The Deputy Clerk: What say you as to the defendant 
Porter on Count 1 of the indictment? 

The Foreman: Guilty. 

The Deputy Clerk: Count 2 of the indictment? 

The Foreman: Guilty. 

The Deputy Clerk: As to the defendant Robert C. Thorpe, 
what say you on Count 1 of the indictment? 

The Foreman: Guilty. 

The Deputy Clerk: Count 2 of the indictment? 

The Foreman: Guilty. 

The Deputy Clerk: What say you as to the defendant 
Annis Wyche on Count 1 of the indictment? 

The Foreman: Guilty. 
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The Deputy Clerk: On Count 2 of the indictment! 

The Foreman: Guilty. 

The Deputy Clerk: Members of the jury, your fore- 
66 man says you find the defendants Reed, Porter, Rob¬ 
ert Thorpe and Annis Wyche guilty as indicted, and 
this is your verdict, so say you each and all! 

(The jury indicated the affirmative.) 


SEARCH WARRANT 

82 District Cotjrt op the United States 

District of Columbia,-Division 

Commissioner’s Docket No. 5. Case No. 2375 

United States of America v. Helen Reed—Search Warrant. 

To Benjamin F. Bean a member Metropolitan Police, Dis¬ 
trict of Columbia. 

Affidavit having been made before me by Delmo V. Pizzati 
& Benjamin F. Bean, Pvts., M.P J).C., and Irma Young that 
he has reason to believe that on the premises known as 39 
Mass. Ave. N.W. first floor only and a one story building 
adjacent to the east side of 39 Mass. Ave. N.W. that has 
No. 39% over the door, Washington, in the District of Co¬ 
lumbia, there is now being concealed certain property, 
namely lottery tickets, lottery policies, or any book, paper, 
memorandum, or device used in setting up, promoting, or 
maintaining a policy lottery. The facts to sustain this are 
as set forth in the affidavits attached hereto and made a part 
hereof which are in violation of D. C. Code Title 22 Sec¬ 
tions 1501 and 1502 and as I am satisfied that there is prob¬ 
able cause to believe that the property so described is being 
concealed on the premises above described and that the 
foregoing grounds for application for issuance of the search 
warrant exist. 
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You are hereby commanded to search forthwith the place 
named for the property specified, serving this warrant and 
making the search in the daytime and if the property be 
found there to seize it, leaving a copy of this warrant and 
a receipt for the property taken, and prepare a written in¬ 
ventory of the property seized and return this warrant and 
bring the property before me within ten days of this date, 
as required by law. 

Dated this 19th day of May, 1950. 

(s) C. S. Lawrence, U. S. Commissioner. 

83 RETTJBN 

I received the attached search warrant May 19,1950, and 
have executed it as follows: 

On May 19, 1950, at 2:05 o’clock p.m., I searched (the 
person) (the premises) described in the warrant and 

I left a copy of the warrant with Helen Reed together 
with a receipt for the items seized. 

The following is an inventory of property taken pursuant 
to the warrant: 

1 Burroughs electric adding machine No. A557-889; 1 
Barratt electric adding machine No. 156962-931-AE-S; 2 
6x8 wood trays containing coin wrappers; 1 Victor adding 
machine No. 151191; 1 paper bag containing $600.00 taken 
from Cornell Thorpe; 1 bag containing $27.81; 1 paper bag 
containing $16.03; 1 cigar box from desk containing $49.39; 
4 paper bags containing several numbers slips & numbers 
books. 

This inventory was made in the presence of Helen Reed 
and__ 

I swear that this Inventory is a true and detailed account 
of all the property taken by me on the warrant. 


(s) Benjamin F. Bean. 
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Subscribed and sworn to and returned before me this 25 
day of May, 1950. 

(s) C. S. Lawrence, United States Commissioner. 

AFFIDAVIT OF DELMO V. PIZZA TI 
AND BENJAMIN F. BEAN 
84 May 18,1950 

Statement of facts re: to a request for a U. S. Commis¬ 
sioners search warrant for premises No. 39 Massachusetts 
Avenue, N. W., Washington, D. C., first floor only, and a one 
story building adjacent to the east side of No. 39 Massa¬ 
chusetts Avenue, N. W., Washington, D. C., that has No. 
39% over the door, suspected of operating a lottery (num¬ 
bers game). 

Having reliable information that the above premises are 
used for the turning in of numbers, Officer B. F. Bean and 
D. V. Pizzati observed these premises from 1:00 P.M., to 
2:20 PAL, May 16, 1950. They observed 16 colored men 
and 4 colored women enter through the front door of No. 
39 Massachusetts Avenue, N. W., then turn right through a 
door from front room of No. 39 Massachusetts Avenue, 
N. W., first floor, into the one story building on east side of 
No. 39 Massachusetts Avenue, N. W. Some had paper bags 
which we believed to contain number slips, some had bulg¬ 
ing pockets which we have reason to believe contained num¬ 
ber slips, remain a few minutes and return to the street 
without anything in their hands. 

Further observations made by Officer D. V. Pizzati on 
May 17, and May 18 further substantiates these facts. On 
both days he observed between 18 colored men and women 
enter the above premises with paper bags, believed to con¬ 
tain number slips, and leave after a few minutes without 
anything in their hands. Most of these people were the 
same as had been observed entering the above premises the 
two previous days. We believe this to be a numbers turn 
in place. 


These facts are further substantiated by an affidavit made 
by Irma Young, a former resident of No. 39 Massachusetts 
Avenue, N. W., which is made a part hereto. 

No. 2375. 

(8) Delmo V. Pizzati, Pvt. No. 4; (s) Benjamin F. 

Bean, Pvt. No. 1. 

+ 

Subscribed and sworn to before me this 19th day of May, 
1950. (s) C. S. Lawrence, U. S. Commissioner for the 
District of Columbia. 

AFFIDAVIT OF IRMA YOUNG 
85 District of Columbia, ss: 2375. 

May 18,1950 

During the week of April 24,1950,1, Irma Young, while 
residing at premises 39 Massachusetts Ave., N.W., placed 
numbers bets with Helen Reed, who rents me the room at 
39 Massachusetts Ave., N.W. The one story building which 
is next to 39 Massachusetts Ave., N.W., and has the house 
number 39% over the door is the place where Helen Reed 
turns the numbers in. About a month ago, when I entered 
39% Mass. Ave., N.W., I observed a large amount of num¬ 
ber slips, they were yellow, lying on a table where a dark 
skinned colored girl, about 22, works a machine, I think it 
is an adding machine. 

During the day I see men and women coming in the back 
and coming in the front of 39 Massachusetts Ave., N.W., and 
pass the piano in the front room and go through a door into 
39% Massachusetts Ave., N. W. All these people are num¬ 
bers writers and 39% Massachusetts Ave., N. W., is the 
place where they turn their numbers in. A woman, colored, 
comes between 1 and 2 P.M. every day in a yellow cab and 
picks up the number slips and takes them away. 

I know Helen Reed operates one of the biggest numbers 



places on Massachusetts Ave. and has been doing so for the 
past five months. 

(X) Irma Yonng. 
Witness to her mark: Cooke H. Sams. 

Subscribed and sworn to by me this 18 day of May 1950. 

(s) C. S. Lawrence, United States Commissioner for the 
District of Columbia. * 


No. 2375. 
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STATEMENT OF QUESTIONS PRESENTED 

1. Whether appellants, who filed no proper motion to 
suppress, had standing to object to the introduction of evi¬ 
dence seized under authority of a search warrant! And 
whether there was probable cause for the issuance of the 
warrant in the facts stated in the supporting affidavit of 
the police officers, when those facts had been learned partly 
by reliable hearsay and partly by the personal observation 
of the officers? 

2. Whether the officers, who had observed the premises 
for several days and had good reason based upon their own 
experience to infer that it was being used as a numbers 
turn-in place, and who found the lottery in actual operation 
when they entered, were justified in arresting all persons 
found in the room as probable participants in the offense? 

3. Whether the evidence seized under the search war¬ 
rant and as an incident to the arrests was properly ad¬ 
mitted? 

4. Whether the evidence introduced by the prosecution 
justified denial of appellants’ motions for acquittal? 

5. Whether appellants have standing to complain of the 
court’s charge to the jury, when they failed to make any 
specific requests and failed to object to the charge as given? 
imd whether there was any serious error in the charge 
as given? 


(i) 
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©ntteb States Court of Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,993 

Ann is Wyche, appellant 
v. 

United States of America, appellee 

No. 10,994 

Robert C. Thorpe, appellant 
v. 

United States of America, appellee 

APPEALS FROM TEE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

On August 1, 1950, a two-count indictment was filed 
against the appellants and two others, Helen Reed and 
Wilhelmina Porter. The first count charged all four de¬ 
fendants with managing, carrying on and promoting a 
numbers game in violation of D. C. Code (1940), § 22-1501. 
The second count charged all four with possession of num¬ 
bers slips in violation of D. C. Code (1940), §22-1502. 


(l) 



2 


(J. A. 1.) After a jury trial all four defendants were con¬ 
victed on both counts (J. A. 43-44). Appellant Wyche was 
sentenced to concurrent terms of imprisonment for six to 
eighteen months on the first count and six months on the 
second count (R. 73). Appellant Thorpe received concur¬ 
rent sentences of imprisonment for nine to thirty-six 
months on the first count and six months on the second 
count (R. 74). Reed and Porter were placed on probation 
and have not appealed (Br. 3). 

The Issuance of the Search Warrant .—The proceedings 
against appellants began with the issuance of a search 
warrant on May 19, 1950. On that date two police officers, 
Pizzati and Bean, and an informant, Irma Young, appeared 
before the Commissioner and executed affidavits to the 
effect that they had good cause to believe that the first floor 
of the premises at No. 39 Massachusetts Avenue, N. W., 
and an adjacent one story building, No. 39%, were being 
used as a numbers turn-in place. The affidavit of the officers 
stated that, having reliable information that the premises 
were being used for such a purpose, they had observed 18 
to 20 colored men and women entering No. 39 between 
1KX) p.m. and 2:20 p.m. on May 16, 17 and 18; that for the 
most part the same people appeared on each of the three 
days; that when entering they had paper bags or bulging 
pockets which the officers had reason to believe contained 
numbers slips; that after entering No. 39 these persons 
went through the front room into No. 39%, remained a few 
minutes, and then came away empty handed; and that these 
facts were substantiated by Irma Young who had formerly 
resided at No. 39 (J. A. 46-47). The affidavit of Irma 
Young stated that she had resided at No. 39 during the week 
of April 24,1950; that she rented a room there from Helen 
Reed; that she had placed a numbers bet with Helen Reed 
who turned in bets at No. 39%; that she had seen large 
quantities of numbers slips and an adding machine in 
operation in No. 39%; that she had seen numbers writers 
entering the premises to make their returns; that a colored 
woman picked up the slips every day between 1:00 and 
2 KX) p.m. and took them away in a cab; and that she knew 
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that the place had been operating for at least five months 
and was one of the biggest numbers spots on Massachusetts 
Avenue (J. A. 47-48). 

On the basis of these two affidavits the Commissioner 
on May 19 issued a search warrant for the first floor only 
of No. 39 and for No. 39 1 / 4, directing the seizure of any 
tickets, books, papers, memoranda or devices used in pro¬ 
moting the numbers game. The return to the warrant 
shows that it was executed the same day, and that the 
officers seized three adding machines, four bags containing 
numbers slips and books, some coin wrappers, and three 
paper bags and a cigar box containing various amounts of 
money. (J. A. 44-45.) 

The So-called Motion to Suppress the Evidence. —Ap¬ 
pellants made no motion to suppress the evidence either 
prior to, or during, the trial. Defense counsel did, how¬ 
ever, on the morning of the day the case was set for trial 
and after the case had actually been called, attack the 
validity of the search warrant. He stated to the court that 
“the entire question is a question of the search warrant 
and the affidavits upon which the search warrant is predi¬ 
cated.’ ’ He argued that he had just discovered that, while 
the Government had the two officers who had made one of 
the affidavits present and ready to testify, it did hot have 
Irma Young, who had made the other affidavit, present; 
that the defendants were entitled to be faced by all the 
persons upon whose affidavits the search warrant was 
based; that he had anticipated that Irma Young would be 
present; and that he had not previously filed a motion at¬ 
tacking the validity of the search warrant because on the 
face of the two affidavits the search warrant was properly 
issued. The court, clearly puzzled as to the nature of the 
point counsel was attempting to raise, said that the objec¬ 
tion appeared to go to the sufficiency of the Government’s 
evidence and should more properly be raised after the Gov¬ 
ernment had put in its case. (J. A. 2-3.) 

As soon as the Government’s first witness, Officer Bean, 
testified that he had a search warrant when he entered the 
premises at No. 39 Massachusetts Avenue, N. W., defense 
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counsel objected on the ground that the affidavits on which 
the warrant was issued must be proven and the affidavit 
of the two officers was insufficient in itself to justify the 
issuance of the warrant (J. A. 6). The prosecutor argued 
that a motion to suppress evidence seized under an illegal 
warrant is required by Rule 41, F. R. Crim. P., to be made 
prior to trial unless there was no opportunity so to raise 
it But defense counsel pointed out that he was not moving 
to suppress the evidence, but was only attacking the validity 
of the search warrant. 

In order for me to file a motion to suppress, as the 
Court full well knows, and as Mrs. Stiles [the prose¬ 
cutor] knows, I have to claim a property right in the 
thing seized. I am not claiming any property right in 
the things seized. I am only contending that the search 
warrant itself is predicated on two affidavits, the affiant 
not here in one case. * * • So I at this time raise 

the question with respect to the legality of the warrant. 
(J. A. 7-8. Emphasis supplied.) 

Defense counsel argued that there would have been no 
justification for the filing of a motion to suppress the evi¬ 
dence prior to trial, because it appeared upon the face of 
the two affidavits that the warrant was valid; that “the 
only time I can raise the question as to the validity of the 
warrant is at a time when I am advised that one of the 
affiants isn’t present in Courtand that, since Irma Young 
was not then present in court, he was at that time chal¬ 
lenging the validity of the warrant. The objection, which 
clearly was in the nature of a motion to quash the search 
warrant, and was not a motion to suppress the evidence, 1 
was overruled by the court. (J. A. 6-8.) 

1 Appellants now argue very persuasively, in their Statement of 
the Case (Br. 4-5), that the objection was in effect a motion to 
suppress the evidence. Unfortunately they overlook the fact that 
defense counsel, as we have shown above, clearly stated that he 
could not move to suppress the evidence because he claimed no 
property right in it (J. A. 7). Immediately thereafter the prose¬ 
cutor, without dissent by defense counsel, summarized the defense 
position as follows (J. A. 7-8) r 

I would like to point out, Your Honor, that counsel himself 
has given the very obvious reason why no motion was filed in 
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At the close of the Government's evidence defense coun¬ 
sel renewed his objection to the warrant, adding that he 
believed the whole proceeding had been instigated by 
Irma Young because she had been ordered off the premises 
by the defendant Helen Reed. The court again overruled 
the objection and stated that the personal observations the 
two officers of the activities at No. 39 Massachusetts Ave¬ 
nue, N.W., as stated in their affidavits, were sufficient in 
themselves to justify the issuance of the search warrant, 
without reference to the further affidavit of Irma Young. 
(J.A. 26, 27-28.) 

The Evidence to Support the Verdict .—The evidence ad¬ 
duced by the Government may briefly be summarized as 
follows: 

The two police officers testified that on May 19, 1950, 
shortly after 2:00 p.m., they went to the premises at No. 39 
Massachusetts Avenue, N. W., armed with a search warrant 
issued by the Commissioner (J.A. 5, 23). Upon entering 
they observed two large desks fastened together, another 
desk, two adding machines, some numbers slips, money, en¬ 
velopes, a telephone, and two wooden trays with coin wrap¬ 
pers and paper clips (J.A. 8, 9, 15-16, 23). There were 
about fourteen people in the room and the defendant 
Porter was seated at one of the tables behind an adding 
machine (J.A. 8, 9, 23). The officers searched the desk 
drawers and found more numbers turn-in slips, money, 
numbers books, and adding machine tape (J.A. 9,15-16,17- 
18). On the floor along the wall, where several people were 
standing when the officers first entered the room, they found 
numbers books from which slips had been torn leaving the 
tissue, and adding machine tape such as a turn-in person 
receives to account for the amount of work he has turned in 
(J.A. 17). The officers were familiar with the operation of 
the numbers game (J.A. 19, 22, 24, 25). 


this case, and that is that our Court of Appeals has ruled in the 
Gibson case that for a person to file such a motion to suppress, 
he must allege an interest either in the premises or in the prop¬ 
erty seized and quite obviously none of the defendants wanted 
to do that. 
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Appellant Thorpe was standing by the door holding a 
large double paper bag as the officers entered the room 
(J.A. 8, 23, 24). It was, he explained in answer to the 
officers ’ question, a bag of cement (J.A. 8, 24). The officers, 
however, checked his statement and found, upon looking 
into the bag, that it contained coin wrappers full of silver 
and rolls of one dollar bills, amounting to $600 all told 
(J.A. 8, 12-13, 23, 24). In response to further questioning 
by the officers he stated that he had nothing to do with the 
premises, that he had just come in a couple of minutes be¬ 
fore to pick up some money, and that he would have been 
gone in another two minutes (J.A. 13-14, 24). He gave no 
further explanation why he had come for the money (J.A. 
24). 

Appellant Wyche came into the room from the outside 
about five minutes after the officers had arrived (J.A. 9, 
23). He was searched and the officers found on his person 
seven envelopes containing numbers slips and approxi¬ 
mately $120 in small bills and silver (J.A. 9,11,14-15). 

Defendant Reed was arrested two doors down the street 
and brought to No. 39She stated that she rented the 
premises to “a man uptown”, and that he was not in the 
room at that time. (J.A. 21-22.) 

The defendants did not take the stand and offered no 
evidence in their own behalf (J.A. 26, 27). 

The Court’s Charge to the Jury .—Immediately preceding 
the arguments of counsel to the jury the following occurred 
(J.A. 32): 

The Court : Do you request any special charge! 

Mrs. Stiles : No, Your Honor, the usual ones. 

The Court: Do you request any special charge? 

Mr. Hughes: No. 

Mrs. Steles: Your Honor will charge on the statute, 
the prima facie possession makes prima facie evidence. 

Mr. Hughes: And I suspect His Honor will charge 
something with respect to the impossibility of a lottery 
on that date unless it can be definitely shown that cer¬ 
tain things existed. I will call that to Your Honor’s 
attention. 
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At the conclusion of the court’s charge to the jury the 
following occurred (J.A. 42-43): 

The Court : Do you request any further charge ? 

Mrs. Stiles: I have nothing, Your Honor. 

The Court: Any exception to the charges given? 

Mrs. Stiles: No, Your Honor. 

The Court: Mr. Hughes, do you request any further 
charge? 

Mr. Hughes : None at all. 

The Court: Any exception? 

Mr. Hughes: No. 

STATUTES AND RULE INVOLVED 

The pertinent provisions of the District of Columbia Code 
are as follows: 

§ 22-1501. If any person shall within the District 
keep, set up, or promote, or be concerned as owner, 
agent, or clerk, or in any other manner, in managing, 
carrying on, promoting, or advertising, directly or in¬ 
directly, any policy lottery, policy shop, or any lottery, 
or shall sell or transfer any chance, right, or interest, 
tangible or intangible, in any policy lottery, or any 
lottery or shall sell or transfer any ticket, certificate, 
bill, token, or other device, purporting or intended to 
guarantee or assure to any person or entitle him to a 
chance of drawing or obtaining a prize to be drawn 
in any lottery, or in a game or device commonly known 
as policy lottery or policy or shall, for himself or an¬ 
other person, sell or transfer, or have in his possession 
for the purpose of sale or transfer, a chance or ticket 
in or share of a ticket in any lottery or any such bill, 
certificate, token, or other device, he shall be fined upon 
conviction of each said offense not more than $1,000 or 
be imprisoned not more than three years, or both. The 
possession of any copy or record of any such chance, 
right, or interest, or of any such ticket, certificate, bill 
token, or other device shall be prima-facie evidence that 
the possessor of such copy or record did, at the time 
and place of such possession, keep, set up, or promote, 
or was at such time and place concerned as owner, 
agent, or clerk, or otherwise in managing, carrying on, 
promoting, or advertising a policy lottery, policy shop, 
or lottery. 
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§22-1502. If any person shall within the District 
have in his possession, knowingly, any ticket, certifi¬ 
cate, bill, slip, token, paper, writing, or other device 
used, or to be used, or adapted, devised, or designed for 

1 the purpose of playing, carrying on, or conducting any 
lottery, or the game or device commonly known as pol¬ 
icy lottery or policy, he shall be fined upon conviction 
of each said offense not more than $500 or be impris- 

1 oned for not more than six months, or both. 

Rule 41 (e) of the Federal Rules of Criminal Procedure 
provides in pertinent part: 

• • • The motion [to suppress evidence] shall be made 
before trial or hearing unless opportunity therefor did 
not exist or the defendant was not aware of the grounds 
for the motion, but the court in its discretion may enter¬ 
tain the motion at the trial or hearing. 

SUMMARY OF ARGUMENT 

I 

Appellants had no standing to object to the evidence ob¬ 
tained under the search warrant. They never made a proper 
motion to suppress or return this evidence, asking instead 
that the search warrant be quashed. But even if the mo¬ 
tion be considered a motion to suppres it came too late since 
it was not made until the day of trial, although there was 
ample opportunity to make it earlier. Furthermore, appel¬ 
lants made no showing of a violation of their constitutional 
rights, since they claimed no interest in either property or 
premises. 

At any rate the search warrant was valid. Even if the 
affidavit of the officers had been based upon reliable hear¬ 
say alone, it would have been sufficient to warrant a reason¬ 
able man in the belief that an offense had been committed, 
and it would thus have afforded probable cause for the 
issuance of the warrant. The affidavit was, however, based 
not only on hearsay but upon the carefully checked personal 
observations of the officers. 


n 

The evidence obtained from appellants’ persons as an 
incident to their arrests was also properly seized. Ap- 
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pellants made no proper motion to suppress this evidence, 
and it is highly doubtful that they had standing to do so. 
But, regardless of appellants’ lack of standing to object, 
the arrests were proper because the officers had ample 
cause to infer that everyone in the room was connected with 
the numbers game which the officers discovered in actual 
operation when they entered. The Di Re case, in which the 
informer singled out the guilty party to the exclusion of 
Di Re who was merely present, is easily distinguishable. 

m 

The evidence seized under the warrant and as an in¬ 
cident to the arrests was properly admitted in evidence. 

IV 

The Government’s evidence was clearly sufficient to 
show that appellants were engaged in the same lottery 
as Reed and Porter, and the trial court correctly denied 
their motion for acquittal. 

V 

Appellants failed to request any specific instruction to 
the jury and failed to object to the charge as given. They 
cannot now complain of the charge unless it was so 
erroneous as to constitute a miscarriage of justice. When 
viewed as a whole the charge is correct and no essentials 
are omitted. If any clarification was desirable, it should 
have been requested at the proper time. 

ARGUMENT 

I 

The Search Warrant Was Valid. 

As has been indicated in the Counterstatement (supra, 
pp. 3-5), the exact nature of defense counsel’s objections 
was more than a little puzzling. He did not claim that any 
of the four defendants had any interest either in the 
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premises or in the property seized during the raid. Nor did 
he specifically ask that any of the property be returned to 
the defendants or suppressed. He was “only contending” 
that the search warrant was invalid (J. A. 7). His ma¬ 
neuver would appear to have been simply a motion to 
quash the search warrant. Such a motion at this stage of 
the proceedings was obviously pointless since the warrant 
had already been served and had fulfilled its purpose. 

Assuming, then, that defense counsel’s objections 
amounted to a motion to suppress, 2 we submit that none of 
the four defendants had standing to make such a motion. 
None of them claimed any interest in the premises. And 
none of them claimed any interest in the property seized 
therein. But “the federal courts in numerous cases, and 
with unanimity, have denied standing to one not the victim 
of an unconstitutional search and seizure to object to the 
introduction in evidence of that which was seized.” Gold¬ 
stein v. United States, 316 U. S. 114, 121. Consequently, 
appellants were without standing. 3 

2 We submit that the trial court should properly have denied the 
motion as untimely, in accordance with the prosecutor’s objection 
to it (J. A. 2, 6, 7-8). Rule 41, F. R. Crim. P. (supra, p. 8), pro¬ 
vides that motions to suppress should be made prior to trial. Ap¬ 
pellants now suggest that they had no opportunity to examine 
Irma Young prior to trial, and were unaware of grounds for the 
motion prior to trial (Br. 4, 5). There is no support in the record 
for such a suggestion. Appellants clearly knew from the beginning 
that the warrant and the raid had originated in information fur¬ 
nished by Irma Young (J. A. 28; cf. 44-48). Instead of filing a 
timely motion they waited until the day of the trial, when the 
Government, presuming that the validity of the warrant was no 
longer in issue, had not bothered to have Irma Young available. 
This is clearly a case in which the motion should have been held 
out of time. It is not a case such as United States v. Di Re, 159 
F. 2d 818, 819, 820, 822 (C. A. 2), in which the prosecutor failed to 
call the untimeliness of the motion to the attention of the trial 
court. See also United States v. Di Re, 332 U. S. 581, 582-583. 

' 3 Appellants, assuming that their codefendant Helen Reed had 
shown an interest in the property, rely on McDonald v. United 
States, 335 U. S. 451,463. In that case McDonald, who had claimed 
an interest in premises and property, was adjudged entitled to a 
return of the property. His codefendant, Washington, had no 
interest in either, but the Supreme Court reversed his conviction 
also on the theory that, if the evidence had been properly returned 
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Moreover, assuming both that there was a motion to 
suppress and that appellants had standing to make it, the 
trial court was clearly correct in denying the motion on 
the merits. The officers entered the premises under the 
authority of the search warrant. Appellants argue that the 
warrant was issued without probable cause and that it was, 
therefore, invalid (Br. 13-17). They urge that the affidavit 
of Officers Bean and Pizzati did not establish probable cause 
because it was based on information, belief and conclusions, 
and not on the officers’ personal knowledge. 

In the first place, while it is true that mere suspicion 
based upon information received is not sufficient, the evi¬ 
dence required to establish probable cause for issuance of 
a warrant need not be such as would be admissible at the 
trial. Personal observation of the facts is unnecessary. 
As the Supreme Court said recently in Brine gar v. United 
States, 338 U. S. 160, 175-176: 

Probable cause exists where “the facts and circum¬ 
stances within their [the officers’] knowledge and of 
which they had reasonably trustworthy information 
[are] sufficient in themselves to warrant a man of 
reasonable caution in the belief that” an offense has 
been or is being committed. Carroll v. United States, 
267 U. S. 132, 162. 

Cf. also Dumbra v. United States, 268 U.S. 435, 441; and 
Seymour v. United States, 85 U.S. App. D.C. 336,177 F. 2d 
732. Cases such as Grau v. United States, 287 U.S. 124, 
Schencks v. United States, 55 App. D.C. 84, 2 F. 2d 185, and 
Worthington v. United States, 166 F. 2d 557 (C.A. 6), which 
are frequently cited for the proposition that thoroughly 
reliable hearsay information is insufficient to justify a rea¬ 
sonably prudent man in believing that a crime has been 
committed, have been repudiated by the Supreme Court in 
the Brinegar case. 338 U.S. at 174-175. 

Furthermore, the officers actually did have abundant 


to McDonald, it could not have been used against Washington. 
But here, none of the defendants, not even Helen Reed (J. A. 21-22), 
claimed an interest in either premises or property. The McDonald 
case is, therefore, inapplicable. 
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first-hand knowledge of the facts which led to the issuance 
of the warrant. They had reliable information that the 
premises in question were being used as a numbers ‘ 4 turn¬ 
in’ J place, but instead of acting immediately on that in¬ 
formation, they checked it carefully by observing the build¬ 
ing for three successive days; on each day between 1:00 
p..m. and 2:20 p.m. they saw 18 to 20 men and women enter¬ 
ing the premises; the same men and women returned each 
day; on entering they carried paper hags or had bulging 
pockets; and after remaining a few minutes they departed 
empty-handed (supra, p. 2). These were experienced 
officers who understand the operation of the numbers busi¬ 
ness 4 (J.A. 19, 22), and in determining whether probable 
cause exists the peculiar knowledge and experience of the 
officers should be taken into consideration. United States 
v. Sebo, 101 F. 2d 889, 890 (C.A. 7); United States v. 
Hotchkiss, 60 F. Supp. 405, 408 (D. Md.); United States v. 
Murray, 51 F. 2d 516, 519 (D. Md.). We submit that the 
facts which these officers learned from personal observa¬ 
tion, let alone those which they had upon reliable informa¬ 
tion, were clearly sufficient to justify a discreet and prudent 
man in concluding that the premises were being used in 
connection with the numbers game. “ Absence of a well- 
grounded belief that such was the fact could be ascribed 
only to a lack of intelligence or to a singular lack of prac¬ 
tical experience on the part of the officer.” Dumbra v. 
United States, 268 U.S. 435, 441. 

n 

The Arrests of the Two Appellants and the Searches of Their 

Persons Were Proper. 

The previous point was concerned with the legality of 
the seizure of the adding machines, numbers slips, money 


4 This Court can take judicial notice of many aspects of the oper¬ 
ation of the numbers game because of the numerous cases which 
have come before it in which the records contained expert testimony 
on the subject. See, for instance, on the function of the “pick-up” 
man and the “turn-in” house, the Joint Appendix in McKmght v. 
United States, No. 10,163, at pp. 35-36, 50. 
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and other articles which the officers discovered on the desks, 
in the drawers, and lying about on the floor. We turn now 
to the evidence which was taken from the persons of the 
two appellants, Thorpe and Wyche. When the officers en¬ 
tered the premises, they discovered about fourteen persons 
present. Among them was Thorpe, who was holding a bag 
containing $600. Wyche entered about five minutes later 
and was found to have some numbers slips and about $120 
in his pockets. Appellants, relying on United States v. 
Di Re, 332 U.S. 581, argue (Br. 17-19) that their mere pres¬ 
ence on the scene at which a crime had been committed was 
insufficient to justify the officers in arresting and searching 
them. 

In the first place, as we have already pointed out (supra, 
p. 10), there was never a proper motion to suppress the 
evidence, but rather an objection directed at the validity of 
the search warrant. Furthermore, if the objection be con¬ 
sidered a motion to suppress, the trial court should have 
upheld the Government’s objection to it as untimely (supra, 
footnote 2). And it might even be argued that appellants 
were without standing here also to raise the objection. 
True, the Government’s evidence showed that this evidence 
had been removed from their persons. But appellants dis¬ 
claimed any interest in the property seized (J.A. 7), and 
they never actually admitted that it had been removed from 
their persons. When a defendant desires evidence returned 
to him or suppressed, he must admit some connection with 
the evidence in order to be able to claim a violation of his 
constitutional rights. Connolly v. Medalie, 58 F. 2d 629 
(C.A. 2). Again assuming, however, that there was a mo¬ 
tion to suppress, that it was timely, and that appellants had 
standing to make it, we submit that in this aspect of the case, 
also, the trial court correctly denied the motion on its merits. 

If the two appellants were legally arrested there can be 
no doubt that the search of their persons was proper, for 
it is undisputed that the person of a defendant may be 
searched as an incident to a lawful arrest. Harris v. United 
States, 331 U.S. 145,151. The question is, therefore, whether 
the officers had such probable cause to believe that appel- 
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lants were engaged in the commission of a crime as to justify 
them in arresting appellants without a warrant. Brinegar 
v. United States, supra, 338 U.S. at 163-164. 

It is obvious that the officers had ample probable cause, 
prior to making any arrests, to believe that some persons at 
least were committing a crime (the operation of the num¬ 
bers game) on the premises at Nos. 39 and 39 Massachu¬ 
setts Avenue, N. W. Before they entered the room they had 
been positively informed by Irma Young that a numbers 
game was being operated there; they checked the premises 
for three days between IKK) p.m. and 2:20 p.m. and saw 
substantially the same group of 18 or 20 men and women 
enter, with loaded paper bags or bulging pockets, and leave 
a few minutes later with empty hands; being experienced 
officers they had inferred that the bags contained money 
and numbers slips and that the premises was a “turn-in ’’ 
place. Upon entering the room they gained further sup¬ 
port for this inference. They observed numbers slips, add¬ 
ing machines, money, coin wrappers, envelopes, and other 
paraphernalia commonly used for the operation of the num¬ 
bers game; they also observed one person seated at an add¬ 
ing machine and about fourteen others standing about the 
room. On the strength of this knowledge, clearly sufficient 
to satisfy the test of the Brinegar case, they arrested all 
present, including appellant Thorpe, and searched them. 5 
And before appellant Wyche entered they had discovered 
further evidence of the operation of the numbers game in 

5 By the device of repetition appellants endeavor to persuade 
the Court that the arrest was subsequent to the search. This 
assertion appears fifteen or twenty times in the brief (Br. 6. 7, 
12, 17-19). No record references are given, and we can find no 
basis for it in the record (See J. A. 10, 21). This Court has held 
that a person is arrested when taken into custody and restrained of 
full liberty even for a short period of time. Morton v. United 
States, 79 U. S. App. D. C. 329,147 F. 2d 28, cert. den. 324 U. S. 875; 
Long v. Ansell, 63 App. D. C. 68, 71, 69 F. 2d 386. Where the police 
deprive a person of his liberty to the extent of searching him he 
is clearly under arrest. Intimations to the contrary in two decisions 
in the Tenth Circuit ( Jenkins v. U. S., 161 F. 2d 99, 101, and 
Brinegar v. United States, 165 F. 2d 512, 514) have been discredited 
by the fact that the Supreme Court treated the action of the officers 
in the Brinegar case as an arrest. 338 U. S. at 164, 170-171. 


the desk drawers and on the floor. It was manifest that 
someone in the room was violating the law. 

But appellants, relying on the Di Re case, argue that the 
officers knew no facts to connect them with the offense 
other than their mere presence, and they urge that their 
mere presence was insufficient “to warrant a man of reason¬ 
able caution in the belief” that they were participating in 
the offense. We respectfully submit that, whereas the arrest 
of Di Re resulted from a mere suspicion based upon his 
presence at the scene, the facts known to the officers here 
justified them in their belief that appellants were partici¬ 
pants. 

In the Di Re case an informer, Reed, told the officers that 
he would purchase counterfeit ration stamps from one, 
Buttitta, at a certain time and place. When the officers came 
on the scene they found Reed holding two stamps which he 
said he had received from Buttitta. Both men were seated 
in Buttitta’s car, and beside Buttitta, in the front seat, sat 
Di Re. 332 U.S. at 583. The presence of Di Re was a com¬ 
plete surprise to the officers. They had no previous informa¬ 
tion concerning him; they did not see him commit any sus¬ 
picious act; and there was nothing to indicate that he was 
present at, or even knew of, the transaction between Reed 
and Buttitta. 332 U.S. at 592, 593. The Court said, 332 
U.S. at 593: 

The argument that one who “accompanies a criminal to 
a crime rendezvous” cannot be assumed to be a by¬ 
stander, forceful enough in some circumstances, is far¬ 
fetched when the meeting is not secretive or in a sus¬ 
picious hide-out but in broad daylight, in plain sight 
of passers-by, in a public street of a large city, and 
where the alleged substantive crime is one which does 
not necessarily involve any act visibly criminal. If Di 
Re had witnessed the passing of papers from hand to 
hand, it would not follow that he knew they were ration 
coupons, and if he saw that they were ration coupons, 
it would not follow that he would know them to be 
counterfeit. Indeed it appeared at the trial to require 
an expert to establish that fact. Presumptions of guilt 
are not lightly to be indulged from mere meetings. 


i 

i 
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Finally, the Court relied heavily upon the fact that Reed 
pointed out Buttitta only as the guilty party and did not 
incriminate Di Re, and it concluded that “any inference that 
everyone on the scene of a crime is a party to it must dis¬ 
appear if the Government informer singles out the guilty 
person.” 332 TJ.S. at 594. 

It must be immediately apparent that the present case 
belongs in a different category. In Di Re the officers’ in¬ 
formation was that only two identified people were in¬ 
volved ; whereas here the officers knew that a large group of 
numbers writers congregated daily on the premises at this 
particular time. In Di Re the action took place in plain 
sight on a public street; but here, in a secret rendezvous 
or hide-out. Di Re would not necessarily have known that 
an offense was being committed since only an expert could 
tell that the stamps were counterfeit (332 U.S. 593); but 
no one who entered the room in this case could have failed 
to perceive that a numbers game was being operated there. 
Furthermore, the factor that destroyed the inference of 
participation as to Di Re—Reed’s singling out of Buttitta— 
is absent here. We submit that the circumstances of this 
case were “forceful enough” to justify the officers in in¬ 
ferring that anyone who even entered the room at this 
particular time of the day, as, for instance, appellant 
Wvche, was a participant in the offense. So far as appel¬ 
lant Thorpe is concerned, there were the added factors of 
his presence during the period of operation, and his open 
possession of a paper bag such as the officers had seen being 
carried into the premises by those whom they had good 
reason to believe to be numbers writers. 

This Court has previously justified the arrests of men 
apparently at ease in an establishment where bets were 
known to have been taken. There appears to have been no 
further evidence of their actual participation other than the 
fact that they were present in their shirtsleeves with their 
coats hanging in an outer room, and that they offered no 
explanation for their presence. Beard v. United States, 
65 App. D.C. 231, 234-235, 238, 82 F. 2d 837, cert. den. 298 
U.S. 655. Cf. also, Newyahr v. United States , 85 U.S. App. 
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D.C. 384, 177 F. 2d 658, cert. den. 338 U.S. 936. From 
earliest times it has been recognized that, where the sur¬ 
rounding circumstances are * 4 forceful enough”, associ¬ 
ation with a person known to have recently committed a 
crime constitutes probable cause justifying his arrest. Sir 
Anthony Ashley’s case, 12 Coke 90, 92 (1612); 2 Hale, 
Pleas to the Crown, 81; 2 Hawkins, Pleas of the Crown, 
c. 12, § 11. And see Kaiser v. United States, 60 F. 2d 410 
(C.A. 8), cert. den. 287 U.S. 654; Hawthorne v. United 
States, 37 F. 2d 316 (C.A. 4); United States v. Wiggins, 
22 F. 2d 1001 (D. Minn.); In re Woodward, 1 F. 2d 672 
(W.D. N.Y.); United States v. Stafford, 296 Fed. 702 (E.D. 
Ky.); State v. Hatfield, 112 W. Va. 424 (1932). 

We respectfully submit that the circumstances of this 
case were “forceful enough” to justify the officers in in¬ 
ferring that all who came into the room at this time of the 
day were probably participants in the operation of the 
numbers game. The arrest of appellants and the subse¬ 
quent search of their persons was, therefore, justified. 

HI 

The Evidence Seized Under the Warrant and as an Incident 
to the Arrests Was Properly Admitted. 

We agree, of course, with appellants’ statement of the 
law that a search is not made lawful by what it reveals, 
and that evidence may not be used against the victim of an 
illegal search when he has interposed a timely challenge 
(Br. 19-20). However, as has been demonstrated, no rights 
of appellants were violated by the search, nor did they 
make a timely objection. Furthermore, as we have also 
shown, neither the search warrant nor the arrests of the 
two appellants were improper. The evidence seized was, 
therefore, admissible. 


IV 

The Government’s Evidence Clearly Justified Denial of 
Appellants’ Motions for Judgment of Acquittal. 

a. Appellants contend that there was no evidence that 
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they were engaged in the same offense as the other two de¬ 
fendants, Eeed and Porter (Br. 20-21). We submit that the 
argument is patently frivolous. All the defendants were in¬ 
dicted for promoting a lottery. While there was, perhaps, 
no direct evidence of concert of action, that was certainly 
the obvious inference to be drawn from the circumstances. 
When the officers entered and found the turn-in place in 
operation, appellant Thorpe was left holding the bag—a 
bag which contained most of the money found in the room. 
And appellant Wyche entered shortly with his pockets full 
of numbers slips and small bills. If appellants were en¬ 
gaged in any lottery, the odds were prohibitive that it was 
the one conducted under the Reed-Porter banner. 

b. Appellants argue further that their mere presence and 
possession of money and numbers slips was insufficient to 
connect them with the offense of Reed and Porter (Br. 21- 
23). But Thorpe had possession of most of the cash, and 
Wyche arrived after the usual fashion of the turn-in man, 
loaded with slips and money. There was far more to con¬ 
nect appellants with the offense than there was in the case 
of certain defendants in Beard v. United States, supra . 
These men were simply present in the room with their coats 
off, yet this Court said (65 App. D.C. at 238): 

In these circumstances, and without any testimony in 
appellants’ behalf to explain their presence in the 
room, the jury had a perfect right to conclude, as to 
each of them, that he was engaged in the business then 
being conducted there. 

This is a case like that of men found at midnight at 
a blockade still in full operation, located in the depths 
of a swamp. Their presence at the place of the crime 
may be accidental and innocent, but the inference is 
that it is not, and calls for explanation; and, if they 
offer none and the jury convict, an appellate court 
would not be justified in saying that the inference is not 
sufficient to sustain the conviction. ** Conduct which 
forms a basis for inference is evidence. Silence is 
often evidence of the most persuasive character.” 
Bilokumsky v. Tod, 263 U.S. 149-153, 44 S. Ct. 54, 56, 
68 L. Ed. 221. 

In the present case Wyche offered no explanation at all. 
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while Thorpe’s was hardly convincing. After failing to 
persuade the police that the bag he held contained cement, 
► he lamely explained that he had just come in to pick up the 

money without explaining whose it was or why he had come 
| for it 6 {supra, p. 6). 

V 

Appellants Waived Their Right to Object to Minor Defects in 
the Court’s Charge; and the Charge, as Given, Was Correct 

* in All Essentials. 

Appellants did not request any specific instructions, and 
did not object to the charge, as given, at its conclusion 
(supra, pp. 6-7). They have, therefore, waived their 

* right to complain, unless the charge was so erroneous as 

„ to constitute a serious miscarriage of justice. Villaroman 

v. United States, 87 U.S. App. D.C.-, 184 F. 2d 261; 

McCall v. United States, No. 10,886, decided June 21,1951; 
Rule 30, Federal Rules of Criminal Procedure; cf. also 
y Montgomery v. Virginia Stage Lines, Inc., No. 10,254, de¬ 

cided June 28, 1951. We submit that there was no serious 
error in the charge, and that it was, on the contrary, correct 
in all essentials. 

a. On the basis of two sentences torn from the context of 
the charge, appellants argue (Br. 23-25) that the trial court 
instructed the jury that they were accomplices, thus in effect 
informing the jury that in the court’s judgment the evidence 
established their guilt. The passage in question reads as 
follows (J.A. 39): 

I should first of all explain to you that the relationship 
of these people to each other in the eyes of the law is 
that of accomplices. I say that because the law pro¬ 
vides that regardless of the degree of guilt which exists 
between any defendants, if they all operate together in 
a mutual undertaking or a joint enterprise, each one is 
equally guilty with the others for the conduct of any 
\one. 


* The unsupported suggestion of defense counsel that Thorpe 
had come to collect on a bet (J. A. 28) is not entitled to consider¬ 
ation. There is no evidence in the record to support it, and there 
is no evidence that bets are paid off in a turn-in house. 
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This is obviously not an attempt to dictate a verdict. 
It is simply a statement of the law as to accomplices, to be 
applied in this case “i/ [the jury should find] they all oper¬ 
ate together in a mutual undertaking or a joint enterprise”. 
Responsibility for the verdict was clearly left with the jury. 
They were told at the outset, “it now becomes your re¬ 
sponsibility to reach your verdict” (J.A. 39). They were 
told that the Government must prove its case to them beyond 
a reasonable doubt (J.A. 41). They were told that it was 
their duty to weigh the evidence (J.A. 41-42). And finally 
they were told that “you may find the defendants either 
guilty or not guilty” (J.A. 42). 

b. Appellants contend (Br. 25) that the instruction was 
fundamentally defective because it contains no mention of 
the “presumption of innocence.” The essence of the pre¬ 
sumption was clearly contained in the following portion of 
the charge (J.A. 41): 

Unless the government sustains this burden and proves 
beyond a reasonable doubt that each defendant has 
committed every element of the offense charged, then 
you, the jury, must find that defendant or those defend¬ 
ants not guilty. 

The burden of proof is not on the defendants to 
prove themselves innocent. The Government must prove 
them guilty beyond a reasonable doubt. 

c. Appellants urge (Br. 25-26) it was reversible error not 
to tell the jury, in describing the possible verdicts, that they 
could bring in a verdict of not guilty as to any one of the 
defendants individually. But the jury had been told (J.A. 
41): 

j 

The burden of proof is of course upon the Govern¬ 
ment to prove each and every element of the offense 
against each of these defendants. Unless the Govern¬ 
ment sustains this burden and proves beyond a reason¬ 
able doubt that each defendant has committed every ele¬ 
ment of the offense charged, then you, the jury, must 
find that defendant or those defendants not guilty (Em¬ 
phasis supplied). 

The jury must surely have understood from this that they 
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were to determine the guilt of each defendant as an individ¬ 
ual If a clarification seemed advisable it should have been 
requested at the conclusion of the charge. 

d. We can see nothing in the final portion of appellants’ 
argument (Br. 27-29) which requires a further answer from 
us. 

CONCLUSION 

It is respectfully submitted that the convictions of appel¬ 
lants should be affirmed. 

George Morris Fay, 
United States Attorney , 

Grace B. Stiles, 

Joseph M. Howard, 
Assistant United States Attorneys. 
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